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Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


FCC 72-957 
88931 


In the Matter of 

Consideration of the operation 
of, and possible changes in, 
the "prime time access rule", 
Section 73.658(k) of the 
Commission's Rules 

Petitions of: 


Midland Television Corporation 
(KMTC, Springfield, Missouri) 

Kingstlp Communications,Inc. 
(KHFI-TV, Austin, Texas) 

(for deletion of the rule) 

MCA,Inc. 

(to permit use of "off-network" 
material plus 25% new material) 


) 

) 

) Docket No: 19622 

) 

) RM-1967 

) RM-1935 

) RM-1940 

) RM-1929 

) 

) 

) 

) 

) 

) 

) 

) \ 

) 

) 

) 

) 

) 

) 

) 

) 


National Broadcasting Company,Inc.(NBC) 


NOTICE OF INQUIRY 
and 

NOTICE OF PROPOSED RULE MAKING 


Adopted:October 26, 1972 Released: October 30, 1972 

By the Commission: Commissioners Robert E. Lee and H. Rex Lee concurring 

and issuing statements; Commissioners Johnson and Hooks 
concurring in part and dissenting in part and issuing 
statements. 

I. INTRODUCTION AND DISCUSSION 


A. Introduction 


1. In this proceeding, the Commission seeks information 
as to the effect and operation of Section 73.658(k) of its Rules — 
the "prime time access rule" -- and invites comments on changes in 
that regulation which may be appropriate for the future. The cate¬ 
gories of information sought, and possible changes, are discussed 
at some length below. One matter should be clarified at the outset: 
while "possible changes" include repeal of the rule, the institution 
of this proceeding does not represent a Commission view at this time 
that the rule should be repealed, now or later. See par. 15, below. 
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2. Section 73.658(k) was adopted in the Report and Order in Docket 
12782, May 1970 (23 FCC 2d 382, 18 R.R. 2d 1825). It was affirmed generally 
on reconsideration in August 1970 (25 FCC 2d 318, 19 R.R. 2d 1869). In 
general, it provides that after October 1, 1971, network-affiliated stations 
in the "top 50 markets" may present, during the four hours of "prime time" 
each evening, no more than three hours of material from the three national 
networks, ABC, CBS and NBC. Effective October 1, 1972, subparagraph (k)(3) 
of the rule provides that the time thus cleared of network programs (i.e., 
one hour a night, generally the hour from 7 to 8 p.m. E.T. and P.T., 

6 p.m. C. T. and M. T.) may not be filled with "off-network" material 
(programs which have appeared on one of the three networks) or feature 
films which have been shown by a station in the market within the past 
two years. Thus, in effect, one hour of prime time each night must be 
devoted to material which is neither network programming nor in one of 
these other categories. JL/ The basic purpose of the adoption of the rule 
was set forth as follows (23 FCC 2d 395-396, per. 23, 18 R.R. 2d 1844): 

"We believe this modest action will provide a healthy 
impetus to the development of independent program sources, 
with concomitant benefits in an increased supply of- 
programs for independent (and, indeed affiliated) stations. 

The entire development of UHF should be benefitted ... 

It may also be hoped that diversity of program ideas 

may be encouraged by removing the three'-network funnel 

for this half hour of programming. In light of the 

unequal competitive situation now obtaining, we do 

not believe this action can fairly be considered 

"anti-competitive" where the market is being opened 

through a limitation upon supply by three dominant companies 


1/ At the same time as the "prime time access rule", the Commission 
also adopted other restrictions on the three networks, contained in 
Section 73.658(j) and sometimes called the "syndication" and 
"financial interest" rules. These sharply restrict the extent to 
which these organizations may engage in the non-network distribution 
of TV programs, or "syndication", or acquire interests in TV programs 
other than the right to network exhibition. These rules are not 
directly involved in the present proceeding. The "prime time access 
rule" applies by its terms only to the top 50 markets. However, the 
networks decided that, as a matter of business judgment, they could 
not continue to present more than three hours of prime-time programs 
for the rest of the country if barred from access to their affiliated 
stations in the top 50 markets for more than that amount of prime 
time. Therefore, network prime-time schedules have been cut back 
to 3 hours a night across the board, generally a half-hour less than 
had previously been programmed by them. 







3. Among the matters to be considered herein are the various 
petitions listed above. 2/ We shall describe briefly the petitions and 
oppositions thereto, and then set forth the Commission's purposes in this 
proceeding, dealing with the prime time access rule and the "access 
period." 3/ 

A. Another pending petition to limit use of TV "re-rund 1 generally . 
This proceeding does not directly involve the subject-matter of another 
recently filed petition, that by Mr. Bernard Balmuth and a group called 
S.T.O.P. (Save Television Original Programming), asking for a general 
rule limiting use of prime-time repeat material on network-owned or network- 
affiliated stations to 25% of the broadcast year (RM-1977). This petition, 
which has drawn substantial support and opposition, will be considered by 
the Commission in the near future* It is not to be considered in 

the present proceeding, as such, but the two are clearly related to a 
degree; for example, the feasibility of developing and producing a given 
non-network series could vary depending on whether the supplier must 
furnish 39 individual programs (75% of 52 weeks) or may get by with as 
few as 26 (50%) or perhaps even less. We merely call attentipn here to 
the pendency of this petition, and to the fact that it may be appropriate 
to give this subject consideration in rulemaking. Parties may wish to 
prepare their comments herein with this in mind. 


2/ Three of the petitions seek, in effect, repeal of the rule -- those 
of NBC and the two individual stations listed, both UHF stations in 
comparatively small "intermixed" markets. These three petitions have 
been supported by some individual station licensees (not all of them 
identified); the NBC petition has been opposed by Westinghouse Broad¬ 
casting Company, Inc. (Westinghouse, a large station owner and sup¬ 
plier of non-network program material, and long one of the chief 
proponents of the rule) and by American Broadcasting Companies, Inc. 

(ABC) insofar as NBC seeks rule-making looking toward early repeal 
of the rule. Hughes Sports Network also opposed the two UHF petitions. 

3/ The term "access period" is used herein to refer to the portion of 
prime time which is generally cleared of network programs in the top 50 
markets, as the rule operates. For the 1971-72 season, this has included 
all nights from 7 to 7:30 p.m. E.T. and P. T. (6-6:30 p.in. C.r.); 7:30- 
8 p.m. E.T. (6:30-7 p.m. C.T.) except for all networks' affiliates on 
Tuesday nights and CBS and NBC affiliates on Sunday nights;and 10:30-11 p.m. 
E.T. (9:30-10 p.m. C.T.) for CBS and NBC affiliates on Tuesdays, ABC 
affiliates on Wednesdays, NBC stations on Fridays, and CBS affiliates on 
Sundays. There are a number of exceptions to this general pattern. 

For 1972-73, the "access period" will be more uniform as far as 
nights of the week are concerned, being 7-8 p.m. E T. and P.T. (6-7 p.m. 
C.T.) on all nights for ABC stations and all but SCindays on CBS and NBC; 
and, on Sundays,7-7:30 p.m. and 10+30-11 p.m. for CBS and NBC affiliates. 
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B. The petitions fo r rule making.. 

5. A 3 mentioned, three of the above-captioned petitions 
for rule-making - those of NBC and two UHF stations in comparatively 
ImII "intermixed" markets - s >ek repeal of the rule, the two rndiv- 
idual petitions both apparently asking it for this coning ye , 

1972-73 and NBC envisioning it in time for the 1973 7 • 

asks the Commission to initiate forthwith a Notice of Proposed Rule 
Making broad enough to include rescission of the rule, to develop 
To ." expedited ba.l. the fact, as to how the rale i. -per.tlhB, 
and to convene a conference among members of the staf* and all 
terested parties, to devise methods to obtain this materia promp y 
an^completely. ’nBC's argument relates largely to the asserted 
decline in the television audience in the 7:30 8 p.m. (E.T.; 

period compared to what it has been when network programs were 
r esented^hen, assertedly 77. in the top 50 markets and 61 else¬ 
where, compared to no change or some increase for the remainder 
of prime time (and also an increase for Tuesdays, when the ne 
works have begun their programming at 7:30 following the waive 
to ABC). *f While NBC recognizes that part of the ^ge 

has been a shift to independent stations from network affiliates, 
it asserts that, as the above figures show: 

.. the preference for network programming is 
so strong that millions of viewers would rather 
not watch television at all than watch non¬ 
network programming. 

Therefore, it is claimed, as shown by the other two petitions stations 
Ire adversely affected, particularly those in small markets which always 
h^e Sad "Sower W„s. NBC .l.o dale* that the rale he. not beea 
and will not yield benefits in terms of an expanded production of 
quality first-run material, or of increased diversity of programming. 

It is claimed that there are very few new producers and that many, 
and the most successful, "first-run" programs are those which are 
continuations or revivals of network prime-time or daytime material 

H aw‘ T-awrence Walk . Wild Kingdom . T.et s Make a Deal, To Tell t he 
tIm. ' Tn.rh or Consequences. , What's My Line and Juvenile J ag are 

cTted as examples). A by .. 

?op lO t prograM g ln , audience two off-network series, five continuations 
knitwork series, two revivals, and only one entirely new series (Primus), 

4/ Other sources discussing this subject, including Westinghouse 
Broadcasting Co. In oppoaiog the petition, .UU 

fiouree such as 47. or 27. over-all for the 7:30 8 p.m. period. L 

appears* unqueet lonable th.t. in cachets where th«. ate 
stations as nail as network .ffiU.tea the^ 
viewing during this period away from the affiliates to tne in 
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with only one of them reaching an audience as large as the tenth-rated 
7:30 - 8 p.m. network program of the previous year, High Chaparral . 

6. Westinghouae Broadcasting Company, Inc. (Westinghouse), 
which is both a large multiple TV and radio owner and an extensive 
supplier of syndicated material, vigorously opposes the NBC petition, 
as premature and unsupported. It is urged that as far as gathering 
information is concerned, a new proceeding is unnecessary; Doc¬ 
ket 12782, which was not closed out, can be re-opened for this pur¬ 
pose; and that adoption of the proposal will have a most discouraging 
effect on the development of non-network material, and in fact will 
"make a mockery" of the full and fair test which the rule is supposed 
to have this coming year, adding to the uncertainty which already 
unfortunately prevails and which has a depressing effect on the 
program-production activity. Westinghouse asserts that despite 
NBC's criticism of the course of non-network urogram development, 
it lists 32 new first-run series, of which s ral are properly re¬ 
garded as truly innovative (cited are Vestinghouse's Doctor in the 
House . David Frost Revue and Norman Corwin Presents . Primus from 
Metromedia, and Story Theatre and Rollin' on the River from Wlnters- 
Rosen). Westinghouse claims that this is a good record,particularly 
in view of the adverse circumstances which prevailed (the uncertainty 
as to the rule itself until it was affirmed on appeal in May 1971, 
which gave producers little time before the fall season, and the 
exemption to permit use of "off-network" material) and the industry's 
traditional preference for proven and successful program ideas. ABC's 
arguments in opposition to a rule-making (though not to the gathering 
of information) are much the same as those of Westinghouse; it is 
said that development of a viable first-run syndicated programming 
market may well require innovation, and that "Innovation typically 
follows from experimentation; and experimentation requires time." 

In short, it will be several years before a really sound judgment 
can be reached as to the success of the rule, or lack of it; and 
that meanwhile the Commission can best maximize the chances for suc¬ 
cess by going on record to the effect that the Rule will be given 
a reasonable opportunity -- not "one year of full effectiveness 
under the 'gun' of a repeal proceeding." 5/ 


b] ABC asserts that the lower audience mentioned by NBC may reflect 
largely the presentation of "off-network" material during the access 
period -- naturally, people prefer present network programming to 
former network programming. 

Hughes Sports Network, opposing the two UHF petitions although not 
that of NBC, briefly urged some of the same arguments as Westinghouse 
and ABC, Including the assertedly "premature" nature of any proceeding 
at this time. 
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7. In reply, NBC added somewhat to some of its earlier 
arguments. It stated that 1S72-73 is as good a "test" year as any, 
and that the pendency of a rule-making proceeding can have no adverse 
effect on the results of such a test, since the programming which is 
available will already have been planned and largely produced, before 
the fall season begins. 

8. The petitions by the two UHF stations mentioned, 
essentially similar to each other, emphasize the "economic injury" 
argument urged by NBC, particularly with lespect to their own situa¬ 
tions as UHF stations in intermixed markets, at a competitive 
disadvantage vis-a-vis the VHF stations in the same markets (two 

in Springfield, Mo., one in Austin, Texas). They claim that they 
are able to survive as long as they have the exclusive right to 
present a full line-up of one of the three networks in their areas; 
but with the "access rule" cutback, they are seriously injured, 
through loss of the network revenues which they formerly received 
for the time involved and through having to pay the costs of pro¬ 
gramming the time themselves. It is said that, with the lower 
audience which is obtainable for the non-network material (particu¬ 
larly with the greater problems in tuning UHF to begin with), the 
small revenues they obtain from selling the time on a non-network 
basis do not begin to compensate for these increased costs. The 
point is also made that, with non-network material being extremely 
costly, they cannot compete for desirable "access time" programs 
with their VHF competitors. Hughes Sports Network opposed these filings. 

9. The MCA. Inc, petition . The petition of MCA, Inc. 
(RM-1929) looked toward the adoption of rules (in time for the 1972-73 
season) under which material would comply with the "off-network" re¬ 
strictions of the rule if it consisted of "off-network" material plus 
about 257. new material (4 programs out of 13, 7 out of 26, etc.). 

MCA urged this as a measure to permit more production of new non- 
networ’i material of quality, by eliminating some of the tremendous 
costs and risks involved in an entire new series. It was claimed 
that this would mean more good-quality material, at lower cost and 
thus more easily available to stations, particularly those in small 
markets and "UHF stations in intermixed markets, which often have 
limited resources. MCA has long been a vigorous opponent of the 
rule, and expressed here its doubts as to its merits; but it stated 
that'this is one small step which the Commission can, and should, 
take quickly to ease part of the problem. The Commission denied this 
petition in April 1972 (Petition of MCA.Inc, , 34 FCC 2d 825, 24 
R.K. 2d 1771). 6 / The chief basis of decision was the that the petition 
which sought j~change in time for the 1972-73 y ear--was premature. 

£/ iq its present rule-making petition, NBC mentions the MCA petition 
and asserts that, if the Commission is going to give consideration to 
this type of change in the rule, it might well give consideration also 
to letting new network material back into the cleared time, rather than 
cider "off-network" programming. 
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C. The reasons for this proceeding and the Commission*s 
views on it . 

10. There is clearly a need for a proceeding dealing with the 
prime time access rule. First, there is the need to gather information 
about how the rule is working, both as compared to no rule and as com¬ 
pared to how it would work with various changes discussed herein. As to 
the propriety of gathering such information at this time, there appears 
little room for argument, and, indeed, no party really contests this. 

This Commission has some degree of obligation to conduct a continuing 
examination into the effect of any of its rules; and this is particularly 
true where, as here, the rule represents a breakthrough into a new area 
of regulation, previously not subject to rules or restrictions. It is 
especially true here because of the degree of controversy which surrounded 
the rule both befora and since its adoption. Also, we expressed in our 
decision in Docket 12782 the belief that the rule should and would be 
examined from time to time, to see what changes, if any, should be made 

in it. Therefore some gathering of information is clearly in order. This 
could be done in Docket 12782; but that proceeding is over 10 years old 
and a great volume of material has been accumulated in it. We believe 
it preferable, from the standpoint of reaching prompt decisions herein, 
to call for the submission of the new, current material in a new pro¬ 
ceeding. However, Docket 12782 has not been closed out, and the material 
therein is rather readily available; we will accept comments referring to 
it just as if the material were re-submitted herein. 

11. Also, as far as the information-gathering may be "premature", 
we recognize that information for the 1972-73 year, which is what basic¬ 
ally will be involved here, may not be as favorable to the rule as that 
for some later period, when more of the necessary adjustments and develop¬ 
ments involved have occurred. However, we believe that, if allowance 

is made for further developments, as commenting parties are urged to 
outline in as much detail as is now possible, a fairly accurate idea of 
the rule's prospects can be obtained at this point. We will make such 
allowances in reaching any decision herein. 

12. There is a second clear basis for this proceeding: the 
apparent . eed for certain changes in the rule if it is to operate in 
the public interest to the maximum extent. These include some of a 
more or less mechanical nature, to ease the burden on affected parties 
and the Commission, and others of a more substantial nature. The need 
for changes, as outlined herein, does not need much elaboration. The 
rule in its application and administration has given rise to a very 
large number of waiver requests, which have been a burden to the 
parties involved and to us. It is, obviously, highly desirable to 
eliminate the need for many of these, by adopting general rules 
which more nearly fit the range of situations which are involved. 
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The sports area is one example of situations where a general rule would 
appear feasible and much preferable to present practice. Probably of 
more basic significance are areas such as the "off-network" situations, 
where it is questionable whether the rule if literally applied would 
serve the public interest, and where, at the same time, any deviation 
from it on an ad hoc basis appears to give problems. Moreover, apart 
from the specific problems in various areas which have arisen, there 
is a more general consideration. No "new rule", such as this one, can 
be expected to be 100% sound and correct when it is first adopted. 

After a year's experience under it, it is appropriate to see how it is 
working and make those changes which appear appropriate. 

13. Thus, in view of the above considerations, an over-all pro¬ 
ceeding is warranted at this time. We have decided to include in that 
proceeding the question of whether the rule should be retained or 
rescinded. Three of the petitions before us, listed above, have raised 
this question, and in our view these can best be disposed of in the 
context of this proceeding, and particularly in light of the information 
gleaned through it. In any overview such as this, we should have flexi¬ 
bility to take any and all actions which the record may show to be in 
the public interest. Moreover, we see no adverse consequence from proceed¬ 
ing in this fashion. The programming for the 1972-73 season will not 
be affected because, as NBC points out, it is already "set", or virtually 
so. As to the effect on the future, particularly the 1973-74 season, 
the short answer is that we plan to gather the data and dispose of the 
basic issues raised by the petitions on a prompt basis-- in early 1973, 
and before there can be too much of an untoward effect on the 1973-74 
season. 


14. Indeed, from the point of view of the proponents of the 
rule, this approach should be advantageous, because -- if the review 
is favorable to the rule -- it will remove any cloud over it, not only 
for the next year but quite likely for several years to come. To put 
it otherwise, there’must be an overview, in light of the nature of the 
rule and need for at least some changes in it, and, that being so, it 
is better to effect the overview at this point and "get this matter^ 
behind us." As to the timing of this examination, the "off-network" 
and "feature film" provisions of Section 73.658(k)(3) will now be in 
effect, and we should be able to get a good indication of the rule's 
prospects. As stated, we will make due allowance for the fact that 
the rule is still fairly new, so that perhaps it has not yet reached 
its full potential. Parties are urged to comment, in as much specific 
detail as possible, on what significance should be attached to the fact 
that the rule is still rather new, and any related uncertainties. 
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15. We make one final point -- although it should be 
unnecessary. The Commission has not adopted any decision or view, 
even of a tentative nature, as to the desirability of rescinding the 
rule. It would be wholly wrong for us to do so, when the 1972-73 year 
is just getting under way and there is no data before us as to the 
efficacy of the rule under full conditions, i.e., with Section 73.658(k)(3) 
in effect. Indeed, we stress that the presumption is the other way: the 
Commission has a rule which is now going into full effect, and there is 
thus a clear and considerable burden upon the opponents to demonstrate 
that, in actual operation, the rule will not serve the public interest, 
particularly in light of the purposes set forth in paragraph 2, above. 

This proceeding gives interested parties an opportunity to make showings 
on this critical issue, and thus facilitate an informed Commission 
decision. In light of the petitions and other circumstances, nothing 
less would be appropriate, but nothing more is to be inferred from 
what is simply a sound and fair way to proceed to the disposition of 
significant pending petitions. 
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SPECIFIC T WORM AT I ON REQUESTED AN~) SUBJECTS INV OLVED 
A. Information sought 

16. As mentioned, one of the most important purposes of 
this proceeding is to gather information about the operation o*. the 
prime time access rule, both in relation to the changes proposed 
herein (including rescission of the ruie) ,and genially for the 
Commission's guidance as to the future. What is sought is ^forma¬ 
tion as to effect and impact - from the operation of the rule as 
compared to operation without it, and from the various modifica¬ 
tions considered herein (and past waiver actions) as compared to 
operation under the rule as now in effect. The effect on futur « 
development is also highly important. The specific points covered 
below are all subsidiary to that general objective. The informa¬ 
tion sought falls into two general areas: programming information 
and economic information, the latter involving three aspects -- 
the impact on stations, the economics of program production an 
distribution, and the effect on the program production business. 

In both areas, the Commission expects to rely partly on data other 
than that submitted in comments, as discussed below; but unques¬ 
tionably commenting parties can be of considerable assistance if 
their information is specific and complete. 

17. Progr amming data . With respect to programming 
the Commission intends to rely partly on data contained in TV Guide 
for the various parts of the country, and also American Research 
Bureau (ARB) audience survey material, which lists the programs 
presented by stations covered (e.g., May 1972). However, 

this data is not always completely informative as to the nature 
of the program; we hope that as many TV station licensees as 
possible will present information in this area (including 
networks, both as networks and as static., licensees). As men¬ 
tioned, the primary objective is to obtain information as to the 
effect and impact of the rule or possible changes, in it (or ^ 
waivers of it) 71/ The specific information sought is as follows. 

(a) The programs that the station has been 
presenting in the "access periods" during 1971-72, will present in 
1972-73, and will present further in the future as far as 11 c&n e 
projected: (1) under the rule basically as it now stands, ( ) 
there were no "prime time access rule"; 8/ (3) with various 
changes in the rule, including adoption of a "21 hours a week 

7/ While this investigation^elates largely to "top 50 markets" 
network-affiliated stations, other stations are invited to comment, 
since the rule in practice has had an effect across the board. 

8/ If there is no other information indicating what would be 
fie s tatWs practice in the absence o£ the rule it nay shov 
its programming for the 1970-71 season, the last before the rule 

became effective. 
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standard, possible relaxation to permit some use of "off-network" 
material as part of regular program series or for individual programs 
or short series, and others mentioned herein. We hope licensees 
will submit enough information to give an idea of the nature of the 
program as well as its title, in particular (except for network 
programs and the better-known syndicated programs) whether it is 
locally originated or syndicated, and the program type. The three 
networks are expected to indicate, as best they can at this point, 
what programs they would be presenting as network material in 
1972-73 and later years, during the "access periods", if this time 
were available to them. 

(b) What has been and would be the effect, in terms 
of the presentation of and demand for new syndicated or local pro¬ 
gramming (and on the incentive to produce such material) of one or 
more of the following: 

(1) grant of waiver to stations in the top 50 
markets to carry network news at the beginning of prime time without 
having it count toward the permissible three hours, if preceded by 

a full hour of local news. 

(2) grant of waiver to the networks to present 
one-time news and public affairs programs without counting in the 
•permissible three hours; on a more general exemption for programming 
of these types, j)/ 

(3) Change to a "21 hours a week" standard in¬ 
stead of three hours a night, either completely or partly, such as 
allowing a small amount of occasional deviation to "make up" network 
programs lost through preemption, or tc clear a one-hour segment be¬ 
tween news and network programs, or permitting flexibility within the 
21-hour framework provided at least a half-hour of non-network material 
is presented each night 

. (A) permitting generally (or refusing to permit) 

sports "runover" waivers, for example games in the late afternoon 
running somewhat past 7 p.m. E.T.; or permitting presentation without 
limit of a small number of important events such as the Olympic games. 10/ 


9/ This question is regarded as particularly important because the 
availability of such material is an essential ingredient of broad¬ 
casting in the public interest, and at the same time diversity of 
viewpoints is also highly significant. Commenting parties are asked 
to indicate how much such material is available from non-network 
sources, or is likely to be in the future, and how this would be 
affected by our action here. 

10 / We are particularly interested in what effect an occasional 
"runover", to the extent of 10 minutes or so, actually has on what the 
station presents in the following hour--whether it presents the same 
non-network programs it would have otherwise but simply "clips" them, 
or whether it substitutes other material, and if so what. 


/ 
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(5) Changes la Sectloa 73.658(k)(3), Including: 

(1) relaxing the "off-network" re.lrlctloa. vith reject to 

•'.p.cl.1" »”f ““ , or no«U*t^'v“S« 

25% of a ser es tPuBM-1929; and changed in the feature 

age such as urged fey MUi,me. * * , , 11 / 

film" provisions as mentioned In paragraph 41, • —' 

(6) Providing that, as far as the Mountain and 
Pacific time zones are concerned, a program schedule will peer 
the rule if It complies with the three hour restriction in the 
Eastern and Central time zones. 

(c) What non-network programming (syndicated or l° c al>> 
intended for carriage during the "access periods", will be available 
to stations during the 1972-73 season? We hope that program Producer 
and syndicators, and station licensees as to local material, will give 
full and reasonably specific information in this respect. 

(d) To the extent the basic concept of the rule -- limita-ion 
to three hours of prime-time network programming, and thus 

of independent program sources - is not working in optimunr fashion to 
further the public interest, how would the situation be eit er im Pr 
iV ^rUed ly eubetantlel liberalization of the •'off-network" restrrc- 
tions, for example as urged by MCA, Inc., in RM-1929. 

18. Possible criteria for eva luating program "diversity" and 
mattersT One of the primary purposes of the rule was to 
Hi v Trsitv of program sources and ideas (see paragraph 2, above). 
We°therefore^seek information on this subject, particularly how the 

rr:.r t‘-w£‘h ssi i^d^tr zjxzLui 

presented" i^the^raarket°currently or in the recent past - this concept 
could have a number of different particular aspects: 

(a) programming which is of a different type ^ r ° ia mos * 
other programing fere, for example, the factual-fictional distraction 
made in the Wild Kingdom and Lassie decisions; 

(b) the number of times, if any, that the exact same 
program has been presented in the market, at least in recent years, 
for example only once earlier on the network as opposed to two or 

more times; 

(c) the length of time since its last presentation, for 
example, the "two years" test for feature films;and 


11/ See paragraph 48 below, concerning 
"off-network" area as to which parties 


four recent decisions in the 
may wish to comment. 
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(d) the extent to which the material, while never itself 
shown before, is simply a continuation of a series which has already 
run in the market (on a network or non-network basis) to the extent 
of hundreds of generally similar episodes. There are doubtless other 
specific aspects. 

19. Another related but much more difficult matter is being 
advanced — that of "program quality". For instance, MCA Inc. in its 
petition asserts that the non-network material being presented in the 
access period is "of shoddy and inferior quality. 12 / The Commission 
has traditionally, and wisely, eschewed the role of being a judge of the 
"quality" of programming. We therefore have great difficulty in evaluating 
this aspect of the present matter. Interested parties are of course free 
to submit -- and if they treat this subject at all, we hope that they will 
submit -- showings making objective points in this regard. We ourselves 
have not formulated any objective standards for making "quality" judgments, 
and do not now perceive the basis for doing so. Thus, factors such as 
ratings, comparative production costs, and critical favor (or lack of it), 
while obviously relevant to the issue, have never been regarded as reli¬ 
ably and objectively determinative of the issue of "quality 1 ' or what is 
"superior" or "inferior" program material. As indicated, parties advanc¬ 
ing arguments along these lines are urged to do so on some kind of 

ob jective basis. 

20. Economic data: effect on stations . 13 / As indicated above, 
one of the chief lines of argument against the rule is the asserted 
adverse economic effects on stations, perhaps particularly small-market 
stations and UHF stations (e.g., the two petitioners mentioned here, in 
intermixed markets). Initially, we stress that "economic injury" consid-/ 
erations are pertinent only where they have consequences significantly 
impairing licensees' ability to operate in the public interest. The 

Act does not guarantee any level of profitability. 

21. There are certain problems inherent in attempting to get this 
type of information in public comments. First, to be of probative value, 
either economic data concerning impact on stations must include data for 
all stations -- the 'uniderse" -* or it muat include data from a repre¬ 
sentative and scientifically valid sample of that universe. There is no 


T2! Obviously, what is generally involved here is comparative quality, 
non-network "access period" material vis-a-vis the network material 
which would be shown then in the absence of the rule. This raises 
the question of what network programming should be used as a basis of 
comparison (for example, a good deal of it does not last as long as 
rne season). 

13/ !The stations referred to here are not only, or even primarily, the 
"stations in the top 50 markets which are literally covered by the rule. 
With the cutback in network schedules across the board, stations in 
other markets are affected also. 
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assurance chat comments in themselves will provide either of these. Second, 
there is sometimes, and might he here, an understandable reluctance on the 
part of the licensees to "bleed in public", even if substantially impacted 
econora? cal’ y, Therefore, it is r.ece3sary to take steps to assure that the 
material in this area or which decision is reached is complete and valid, 
even if it means going beyond what is publicly filed. Also, of course, it 
is desirable to set forth certain guidelines with respect to material which 
l . filed publLcly, to make sure that It is complete and probative. 14/ 

22. The following provisions indicate what is expected of parties 
filing herein concerning the economic impact "f the rule on their stations, 
and what may be required in addition to the comment material: 

(a) Comments by licensees claiming adverse economic impact 
on their stations, if they wish to have their claims given serious consid¬ 
eration, must make a complete showing therein as to the "access periods", 
i,s. f those periods when they presented non-network programs but would have 
presented network material if the networks had continued their 1970-71 
prime time pattern: This shall include exact data as to revenues from 
network programming and non-network programs, and the costs of the latter 
(including outriRht costs,and transportation or other charges, if any), 
for the 9-month period from October 1, 1971 through June 30, 1972. If 
effect on the value of "adjacencies" ia claimed, this must be accompanied 
by data as to how much was so received in 1970-71, and how much was in 
fact received, for the same 9-month period. 

(b) Parties filing comments raising "economic injury" 
arguments need not necessarily show in their comments the complete picture 
S 3 to the station's revenues, expenses, and profit or loss; but they must 
be prepared to file immediately after their comments, if it is requested, 
an FCC Porm 324 giving this data for the 9-month period mentioned above. 

This will be handled subject to the usual provisions as to confidentiality 
governing Forms 324. 

14/ An example of the type of problem which may arise . this connection 
is the petition by the Springfield, Mo. UHF licensee (RM- '‘5). This party 
set forth figures as to what it has lost in network cornpem. ‘ion through 
the cutback ($112.50 weekly); and the costa for the non-network programming 
it has to buy Instead ($172.50 in expenditures, plus $55 freight charge, 
plus $300 In conroercial positions given for "barter" programs). On this 
basis. It estimated that the rule war- costing it $640 a week, or over 
$33,000 a year. However, it did not state what revenue Lt receives from 
the'sale of its non-network time during the access period, simply asserting 
that it has had a 267L audience loss for the 6:30 - 7 p.m. (C.T.) period, 
and that its revenues from the sale of this time on a non-network basis 
did not amount to recovery of the increased costs. Obviously, the material 
in the petition does not give a complete picture. This material was 
supplemented by petitioner and counsel after a Commission staff inquiry. 

In general, commercial time given in "barter" programs is not properly 
includable as a cost item in this analysis, since it is reflected in the 
reduced revenue received for a non-network program when only part of the 
commercial time in lt is available to the station to sell. However, 
stations may make a showing in this respect if they wish, since, if a 

substantial amount of the commercial time in a program muot often be 
given to the program supplier, it represents an inherent limitation 
on the return which the station can expect from the program. 
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(c) At some point, it may be necessary to inquire of all 
commercial television licensees, or at least all of those which are 
network affiliates in markets having at least three stations, as to data 
concerning the financial effect of the rule on them. This inquiry, which 
would require clearance by the Office of Management and Budget, is not 
being institutec at this time, but may later be instituted this year if 
it appears necessary on the basis of the comments filed. 

23. Economic data: the economics of program production and 
distribution . One of the most common lines of argument against the rule 
is that, with networking being a very efficient mechanism and much the 
cheapest way of distributing programming and supplying advertising support 
for it, any alternative method of program supply entails more money for 
distribution and less for production, and, therefore, lower quality, 
particularly because of the very high and increasing costs of such production. 
Related is the argument that, with these high costs and with the risks 
involved in the non-acceptance of programs by the public and station cus¬ 
tomers, the networks are among the very few parties who can afford the risks 
involved in production of good-cuality material. These arguments were, 

of course, considered at length in the Docket 12782 proceeding which led 
to adoption and affirmance of the rule. We have no intention of institu¬ 
ting a new or long and exhaustive re-exploration of the. subject. On the 
other hand, we would certainly welcome and take into account new data 
in this area, if offered within the time frame of this proceeding as 
indicated below. 

24. We seek data on subjects like the following: 

(a) What actually is the cost of producing “good-quality" 
programming, both network and non-network (syndicated or local) either 
per episode or total? (Figures in the previous record in Docket 12782 
have contained a rather wide variety of figures). 

(b) To what extent is program quality related to production 
cost, and, specifically, h->w (higher salaries for better people, more 
processing and therefore n re technicians, etc.). 

(c) What are the comparative costs of distribution of network 
programming and non-network syndicated material, and, with the latter, 

of securing advertising support for it? 

(d) To what extent is it realistic to assume that there is 
a fixed sum of money available for the whole program-supply process, so 
that if more goes into distribution, less is available for production? 

(e) To what extent do the higher costs and risks involved in 
non-network production and distribution (if they are higher) mean that 
prime time programming is going to be of a type cheaper to produce, such 
as so-called "game shows", rather than the material which has previously 
characterized prime time? 
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25. Economic data; effect on the program p.-odu ctio n industry and employ ¬ 
me nt therei n. As indicated in paragraph 2, above, a main purpose of the rule 
was to provide a healthy production industry, able to supply independent pro¬ 
gramming. One of the arguments against the rule is the assertedly depressing 
effect on the U.S. program-production industry. While the factual basis of 
such arguments is not always completely clear, it appears to consist chiefly 
of two actual or potential lines of development: (1) the substantial extent 

to which, to keep costs down, "access period" non-network material consists 
of material originating, or at least produced, outside the U.S.; and (2) the 
extent to which access-period non-natwork material is of a sort sometimes 
called "game shows" -- relatively inexpensive material similar to (often a 
continuation of) programs which have appeared on daytime television 
rather than the sort of material which is characteristic of network prime 
time television. Comments on this subject are invited. 

B. Specific proposals on which comments arc invited . 

26. In the following paragraphs, comments are invited on specific 
proposals; under each topic, the proposals are set forth first, followed by 
a brief discussion of the pertinent considerations. Usually, they are on a 
"one or more" basis, i.e., one, or more than one, of the suggestions might 
be adopted if it appears in the public interest. 

27. Initially, one point should be stressed. Putting forth a proposal 
for comment herein does not mean that the Commission necessarily has a view, 
even tentatively, that it should be adopted. It simply indicates our vidw 
that the proposal should be considered in light of the comments and data 
received in the proceeding. Further, on some of the matters, 6tudy may 
indicate the need for further, perhaps more specific, proposals; this is 
one reason why this is a "Wotice of Inquiry". However, we have given 
notice herein of the "subjects and matters at issue , and therefore all 
interested parties are specifically advised that the Commission has the 
flexibility and discretion to adopt rule changes in the following areas 

if it finds that the public interest would be served thereby (with the 
exceptions footnoted below). 1.5/ 

28. Effective dates of changes . If rule changes are adopted, there 
is then the question of when they should be made effective, for example. 

(1) the usual 30 days or so after publication in the Federal Register, 
or (2) for the next season, starting October 1, 1973, or perhaps even 
thereafter. As to some minor changes, the first approach might well be 
appropriate; it appears obvious that major changes, or rescission, could 
not well be adopted before the next season (these would probably include 
matters such as a flat "21 hours a week" standard and modification of 
the "off-network" restrictions to or approaching the extent urged by 
MCA, Inc.). Comments on the appropriate dates of changes ere invited. 

IjST The foregoing discussion applies to the proposals set forth in this 
subsection B, which are, for the most part, in the direction of relaxations 
of the rule. As to other matters set forth below in subsection C, exten¬ 
sions of the rule in various respects or "exemptions" for certain types of 
programs other than news and public affairs, this ie an Inquiry proceeding 
only* See Also par, 49 In this subsection B, 
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29- Changes in the direction of a total or partial 
"21 hours a week" standard . Comments are invited on the question of 
adopting one or more of the first three following proposals, or, in 
the alternative, adopting the fourth proposal listed, going to a 
flat "21 hours a week" standard. 

(a) Leaving the basic three-hour-per night formulation, 
but providing that stations may exceed that amount on one or two 
nights a month to the extent of a half-hour or an hour, provided 
they reduce network prime-time material a corresponding amount 
within the next 14 days. 

(b) Leaving the basic three-hour restriction, but pro¬ 
viding that stations may deviate from it (following notification 
to the Commission) where they regularly present some news at the 
beginning of prime time and desire to clear a following one-hour 
segment regularly for an hour-long local or syndicated program, 
and the only way they can do this and continue to carry desired 
network material is to exceed the 3-'nour limit on another night. L6/ 
(see Hubbard Broadcasting.Inc . (KSTP-TV), 32 FCC 2d 594 (October 1971). 
The "21 hours a week" standard would apply in these cases. 

(c) Providing that stations may adhere to a "21 hours 

a week" standard, but must continue to present at least a half-hour 
during prime time each night of material which is not network, 
off-network nor recently shown feature film. 

(d) A flat "21 hours a week" standard. If this is to 
be adopted at all, it will not be before October 1, 1973. 

30. The "21 hours a week" argument was one raised by 
several stations in waiver requests in 1971, in support of requests 
for waiver to exceed the permissible three hours on one night a 
week, accompanied by a reduction on another night. In general, 
this was rejected, although it was one of the considerations in 
grant of waiver in the Hubbard Broadcasting case cited. We sim¬ 
ilarly rejected the concept, for the future, in denying ABC's 
request for continuation of its waiver for Tuesday nights 
(American Broadcasting Companies,Inc. , 33 FCC 2d 1038,March 1972). 

1 $ / This is probably more of a problem in the Central and Mountain 
zones, where prime time begins at 6 p.m. rather than 7, than else 
where. According to ARB February-March 1972 audience survey data, 
about two-thirds of the "top 50 market" stations in those zones 
carry news in the early part of prime time, compared to only about 
one-third in the rest of the U.S. 


3 
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The reasons have been a belief that time should be available to non- 
network program sources on a regular basis, the same period each 
night or at least not varying from week to week, in order to encourage 
the development of such material, for example programming suitable 
for "stripping" in early prime time. Also, there was some thougnt 
that stations might simply fulfill their obligations under such a 
relaxed restriction on one "junk night", presenting all of their 
non-network material then and programming the remaining evenings 
with 3-1/2 hours or more of network material. 

3L Nevertheless, there appear to be some considerations 
supporting this type of relaxation. First, it would increase licensee 
flexibility; as noted in the Hubbard decision, this appears to be the 
onW way actions can clear time for a one-hour non-network program 
if they carry news after the beginning of prime time, and continue 
to carry desired network material. Also, it could be that adherence 
to a strict three-hour standard tends to discourage occasions, pre¬ 
emptions of network programs for desirable local material, if the 
station is faced with the complete loss of the network program and 
perhaps even carriage of it by a competing station in the market 
(whereas, under a "21 hours a week" standard, the station coul^ 

"make up" the program preempted on another evening). 

are the thoughts behink the first two proposals above. Another con¬ 
sideration is that it might not be a bad thing for some 
"access periods" to be later in the evening, since somewhat diffe e 
types of programming might thus be presented and encouraged (see para 
vILh 57 P below). Parties supporting relaxation along one or more 
of *the^lines indicated should give specific example, of eituatton. 
where the present restriction is undesirable, If there sre soy 
parties opposing such relaxation should Indicate specificallv why 
it is important to have time available on a regulap basis, JU 
Another pertinent question in thi3 connection is whether, whatever 
may be decided as to individual stations, the networks themselves 
should be permitted any deviation from a three-hour standard. 


17/ This has come up largely in connection with local sports events, 

as basketball ? in which cases the station is probably going to go 
folZ preemption! whether it can "make up" the network program later 
or .u« forego It entirely. However, there could be desirable local 
material for which the choice would not st<mdard t , that 

t^r.°rre P r b n^srof *££££* ^t iTat™"!”' 

sS:=£££= rss iSSr 
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32 . Other changes In computation of prime time network 
program^ n<y , Comments are invited on the adoption of one or both of 
two other changes in the method of determining the amount of permis¬ 
sible prime-time programming. The first change set forth below is 
designed to resolve automatically the situation prevailing in a few 
markets not reserving daylight-saving time (presently Detroit, 

Grand Rapids, Indianapolis and Phoenix) during the portion of the 
year (late April to late October) when it is observed in the U.S. 
generally. This change is believed self-explanatory. The two 
changes are as follows: 

(a) Providing that, automatically as a matter of rule, 

in the case of "top 50" markets which do not observe daylight-saving 
time, during the "daylight-saving time" part of the year (late April 
to late October) prime time will be moved back one hour, e.g., to 
6-10 p.m. E.T. instead of 7 - 11 E.T., for these stations.corres¬ 
ponding to the local time at which network material is actually 
received in these places. 

(b) Providing that, with respect to prime time network 
programming (or possibly other evening material also) any arrange¬ 
ment which complies with tne rule in the Eastern and Cental time 
zones will also be acceptable for stations in the Mountain time 
zone, and possibly also the Pacific time zone. 

33. The second change at^ve is based on a suggestion by 
NBC in the recent proceeding (Docket 19475) in which we changed the 
"prime time" programming for the Mountain time zone to 6 - 10 p.m. 

M.T. NBCfe suggestion was that stations in the top 50 markets in 
the Mountain zone be permitted to carry more than three hours of 
prime-time network material if the schedule of such programs in the 
Eastern, Central and Pacific zone meets the standards of the rule, 
so that the excess occurs only in the Mountain zone. This was 
adopted only in part in the Report and Order in Docket 19475 

(24 R.R. ,2d 1972, FCC 72-578, 37 F.R. 13622), with respect to situ¬ 
ations where the network material that evening is live and simultan¬ 
eous, Buch as a sports events, and where the station in the Mountain 
zone'broadcasts no other network material during prime time (including 
"pre-game shows") the same evening. The Phoenix N3C affiliate, 
supported by NBC, has recently sought reconsideration of our refusal 
to adopt the entire NBC proposal. 


I 
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34- While the change in "prime hour*" to 6 - 10 p.m. M.T. 
will eliminate many of the problems which have arisen this past year 
(such as sports or movie "runovers" which occur after 11 p.m. E.T.), 
and others will be taken care of by the NBC proposal as adopted, it 
may be that further extension along these lines will be appropriate. 
Comments are invited on whether the Note to Section 73.658 (k) adopted 
recently should be extended to include complete sports events where 
there has been a "pre-game show", or "rnnovers" of events which are 
not live, simultaneous material, such as movies. Comments are also 
invited on whether this principle should also extend to additional 
programming presented by networks on the same evening in the East 
before the particular event but which Mountain zone stations wish 
to present after the event. i£/ Comments are also invited on 
whether the same principle should be extended to the top 50 markets 
in the Pacific zone, not so much in connection with "runovers" 

(which are not a problem since the sports event occurs quite early) 
but for network programming presented before the game in the East 
but which these stations may wish to present after the game in the 
West (or material programmed especially for the West). 2£J The 
Commission does not have any views at this time as to whether changes 
along these lines should be adopted: we have recognized before the 
problems which stations in these time zones face in integrating 
"simultaneous" material into the usual pattern of delayed broad¬ 
casting which prevails there. One important consideration, here 
and elsewhere, is to what extent relaxation along these lines actu ¬ 
ally will impinge on the availability of prime time on these stations 
to non-network sources . Comments on this point are solicited. 

These are examples of changes that will be made at an early date if 
it appears that the public interest will be served thereby. 

35 . Rules designed to deal with sports event situations. 
One of the most common subject of waiver requests, and Commission 
consideration of them, has been in connection with sports events. 

The following rules are proposed to deal with these situations for 
the future; the first three below are alternatives, and the fourth, 
involving a somewhat different concept, is a separate matter which 
may be adopted with or without one of the others. 

(a) With respect to "runovers" into prime time of late- 
afternoon events (and possibly also some events scheduled for prime 
time) putting the burden of accommodating the "runover" on the net¬ 
works and stations in the carriage of network programming, by 
providing that if a lste-afternoon event runs over into prime time 
(i.e., after 7 p.m. E.T., or 6 p.m. C.T.), network evening programs 

See KOOL-TV (Phoenix, Arizona), FCC 72-735 (August 16, 1972). 

20/ See Academy Award and Miss America program s, 33 FCC 2d 743, 

23 R.R. 2d 987 (February 1972); and the waiver granted NBC 
affiliates on August 29, 1972,(FCC 72-782). 
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must simply start that much later, so as to leave a full hour for 
non-network material at the beginning of prime time (e.g., if the 
event runs until 7:10. the networks evening material could not 
start until 8:10). 21 / 

(b) Providing by rule that it is assumed that sports events 
will last no more than a certain time, and ignoring runovers beyond 
that tine. (Comments are invited on what are appropriate time allot¬ 
ments for various types of events; it presently appears that 3 hours 
for baseball and football, and 2-1/4 hours for basketball, should be 
sufficient, at least in the absence of a "pre-game show' r or post-game 
material). Comments are also invited on the natter of pre-game shows 
and post-game shows generally; to what should any assumed fixed period 
for sports telecasts permit these? We are presently of the view that 
it should be only in connection with games of unusual importance 
playoffs or championship games -- and not regular season contests, 
and not for more than 15 minutes (see our action of August 79, 1972, 
FCC 72-782, 25 R.R. 2d 228, granting waiver to NBC affiliates). 

(c) Providing that if an event runs more than a few 
minutes over the allotted period -- say more than 5 minutes, or 
more than 10 minutes — the network or its affiliate will have to 
"give back" a half-hour of time on some evening during the following 
few days. 

(d) Designating by rule a certain number of unusually 
important sports events, which, along with related material, may be 
presented without observing the Section 73.658(k) limitations. 

These might include the summer and winter Olympics, the World Series, 
New Year's Day and other year-end bowl games, the Super Bowl, and 
possibly a few others; but we are certainly of the view that it 
should not extend beyond a small number of events. 

36. Considering that sports events involving possible 
prime-time problems occur on only a limited number of days of the 
year -- probably no more than 50 for each network — it appears 
that this subject may have aroused more concern, and required more 
action, than it is worth. It appears eminently desirable to adopt 
a definite rule, or at least an over-all policy, in this area. 

Comments are particularly desired on what actually is the impact 
from a relatively small and occasional "runover" on the availability 


2J7 This type of scheduling, while unusual, is certainly not unknown, 
for example following Presidential messages early in prime time. It 
may be that this is the simplest way of dealing with the matter, par¬ 
ticularly if the incidence of sports event "overruns" is as small as 
the networks say it is. 
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of prime time to non-network sources. In other words, what do sta¬ 
tions do If the event runs until 7:10 p.m. E.T.? Do they simply 
carry the same material they would have carried If the event had 
ended at 7, "clipping" it slightly, or do they substitute other, 
shorter material, and, if so, what? One thing which should be 
borne In mind, also, is that while the networks often put their 
requests in terns of being able to carry the event to completion 
this is not usually true. Rather, it is a question of whether, if 
they do, they may still carry their full complement of evening 
material. 22 / 


37 . Rp I avnf-lon of the "off-n e twork" restrictions , of the Ri ile. 
Comment is invited on the following changes in "off-network 

restrictions of the rule, contained in Section 73.658(k)(3). One 
or more of the first four changes in the "off-network restrictio 
set forth below may be adopted, with or without the fifth, whic 
is really a somewhat different concept. The possible changes are 

as follows: 


(a) Providing that the "off-network" restrictions do not 
apply to material which was not part of a regular network program 
series, t.e., an individual "special" program or a small series of 
material, say no more than six programs; 23 J or providing that ^ 
while the rule imposes a general restriction on all material, sta 

tions in the top 50 markets may present up to -hours per year of 

off-network material coming in the above categories (comments are 
invited on what this figure should be). 


(b) Providing that a "package" of material may be pre¬ 
sented including some, but no more than 25%, or 8 °™L 
percentage, of off-network material (e.g., special Christmas 
programs in the "Lassie" or other series). 


22/ The discussion here, except for the fourth proposal mentioned 
above, relates largely to the late-afternoon situations. Sports 
events actually scheduled for prime time do not raise any 
number of problems, and it appears that these may be Handled by 
adjustments in time-computation along the lines mentioned in 
pars. 32 - 34, above. 


23/ The rule as adopted in May 1970 actually read in terms of 
excluding only material which was "off-network syndicated series 
programs." The change to restrict off-network material genera y 
was made in the August 1970 decision on reconsideration. 


V 
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(c) Providing that stations may present without restric¬ 
tion (or up to _hours a year) of "off-network" material, provided 

the material itself was not shown on a network within a certain number 

of years (e.g.,5) and the series of which the particular material is a 
part has not been on the network for a less number of years (e.g., 2). 

(d) Continuing the 1972 arrangement of considering waivers 
of this restriction, on an ad hoc basis, but providing for more orderly 
treatment, including public notice of such waiver requests, and more or 
less simultaneous consideration of all such requests well in advance of 
the year for which waiver is sought (e.g., requests would have to be 

ip by March 1, 1973 for the 1973-74 season, and decision would be reached 
by May 1). Comments are invited on whether, if such an approach is to 
be adopted, a certain total number of hours of off-network material 
should be permitted, and if so, what that figure should be. 24/ 

(e) Adoption of a rule looking toward the type of relaxation 
urged by MCA,Inc. in RM-1929, permitting any off-network material to 

be presented as part of a package of which at least 254 is new material. 

We also raise the question of whether, assuming such a relaxation is to 
be made, a higher percentage of new material, e.g. 504, should be required. 

38. The "off-network" restriction is potentially one of the most 
troublesome areas of the rule. It represents, not the objective of the 
rule to lessen network control of television programming (which is taken 
care of by the basic "three-hour" limitation plus the "syndication" and 
"financial interest" rules) but, rather,that of protecting the newly 
"cleared" portion of prime time for access by non-network sources of 
program material. As such, it obviously serves a needed purpose; but, 
at the same time, it is also a significant restriction, including in 
its present form a bar on the presentation of some highly worthwhile 
material, sometimes -- as with "one-time" material, and probably short 
program series -- material which if presented during prime time would 
not have a very substantial impact on the availability of time to non¬ 
network sources. The latter was one of our chief reasons for the grant 
of waiver to the six-program Six Wives of He nry VIII series (Time-Life 
Films 35 FCC 2d 7731 For this reason, we raise the issue 

of whether relaxation should be considered along the lines of the first 
two approaches set forth above, or, alternatively, approaches (c) or 
(d), which would probably mean mere relaxation. As elsewhere herein, 
parties opposing relaxation are urged to discuss the Impact and effect 
of any such relaxation, by rule or waiver, on the availability of prime 
time to non-network sources of new material, with specific examples 
of actual or potential preclusion. 

24/ Parties may wish to comment on this subject in light of the four^ 
decisions referred to in paragraph 48 below, concerning "off-network" 
material, and on the matter of objective standards which might be 
appropriate in this connection (see paragraph 40). 
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39. Item (e), above, inviting comments essentially on the MCA 
request or a modification of it, represents a somewhat different 
concept: whether, in view of the very high cost of and asserted risk 
involved in producing new material, it might not be desirable to 
permit a "mix" of new and off-network programs in a package, and, if 
so, what percentage of new material should be required. Parties sup¬ 
porting such a change should discuss in detail the impact it would 
have on station purchase and presentation of truly new material 

40. In connection with this subject generally, and particularly 
the approach set forth as item (d), above, comments should discusB to 
what extent the judgments involved here can appropriately reflect pro¬ 
gram quality determinations, and, if they can or must, what objective 
standards can be formulated in this connection so as to avoid subjec¬ 
tive judgments. With respect to items (a) and (b), above, comments 
are invited on whether this type of exemption should be granted only 
in the news and public affairs area, and what is the availability of 
this highly important type of material from non-network sources. 

41. " Feature film ". Section 73.658(k)(3) also contains restric¬ 
tions on the use of movies during the cleared portion of prime time; 
as the rule reads, there is an ambiguity as to whether a film previ¬ 
ously shown as a network program is thereafter "an off-network" program, 
permanently barred from these hours, or is a "feature film" which can 
be used in them after two years from its previous showing. It appears 
that other changes may also be appropriate. Comments are invited on 
one or more of the following changes: 

(a) Clarification of whether a movie previously shown on 

a network is an "off-network program" or a "feature film" for purposes 
of Section 73.658(k)(3), and which of these two alternative construc¬ 
tions would most serve the public interest. 25/ 

(b) Whether, in this respect, there should be any difference 
between movies originally made primarily for the atre exhibition, and 
chose primarily made for television (e.g., treating the former as 
"feature films" but the latter as "off-network" programs); and if there 
is to be a difference, what test should be applied if there is any 
question (e.g., where the film first appeared). 

(c) Whether it is really in the public interest and consis¬ 
tent with the basic objectives of the rule to permit during "cleared" 
time the use of feature films shown in the market as recently as two 
years ago, or whether instead this period of prohibition should be 
longer, such as five years, or perhaps permanently with respect to a 
previous showing on the station itself. 

25/ If network-shown movies are to be treated liberally, comments are 
invited on a matter which has been raised: how can "feature film" be 
defined so as to prevent a high percentage of network entertainment 
programs being classified as "feature film" so as to get this more 
liberal treatment? 
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(d) Whether, on the other hand, in view of the economic 
structure of the film-buying business, the "two year" period should be 
shortened, say to one year, at least as to feature films bought by the 
station up to mid-October 1972 (this is essentially what is urged in a 
pending request by a Salt Lake City station). 

42. Aside from the obvious desirability of removing the ambiguity 
mentioned, this subject presents some more basic considerations. As far 
as the presentation of an individual film is concerned, it probably makes 
little difference to the viewer if it appeared previously in the market 
as a network program or a locally shown film, or whether it was created 
for theatre showing or especially for television.From this standpoint a 

• fairly liberal approach might not be inappropriate. 

43. But there is also another consideration. The use of "feature 
films" during early evening hours by network stations in the top 50 
markets has not up to now been great, averaging only about one hour 
per week per market of prime time according to ARB audience survey data 
for February-March 1972. However, there are some indications that this 
may increase, particularly if the Commission adopts a rather liberal view, 
so that stations in these markets will devote a considerably larger 
amount of time to such material. This would, of course, have an impact 

on the availability of prime time to other kinds of non-network material 
(local or syndicated). While the rule was not designed to promote any 
particular type or form of programming, it was certainly intended to 
promote new non-network material; and presentation of movies already 
shown looks in the other direction. Comments on this point are invited. 

44. The same general considerations might also indicate a length¬ 
ening of the "two-year" period for any film, and particularly where the 
previous showing was on the station itself — a situation in which, 
normally, there should be no problem in determining whether or not a 
given movie was or was not run in the past, even years ago. This was 
the reason for limiting the period to two years on reconsideration in 
August 1970. Comments are invited on whether it would be appropriate 
to bar permanently from the cleared hours feature films previously run 
on the same station, as well as on the desirability of lengthening the 
period generally. On the other hand, the point has been urged recently 
that the usual basis on which films are bought -- such as "five years 
and five runs" at a very high price -- almost automatically requires 
that more than one of the runs be in prime time, if the station is to 
be able to recover its investment. It is urged that therefore a lesser 
restriction should be adopted, a6 to the station's re-use of its own 
material. Comments are invited. 

45. Exemption for regular network news following an hour of local 
news, and for one-time (or other) network news and public affai rs 
pj^ogjrgmg.. Comments are invited on adoption of one or more of the 
following, as a matter of rule or at least of fixed policy: 

(a) Continuing for the future(and putting into the rule) the 
policy adopted for 1971-72, and recently for 1972-73, concerning a 
waiver for network news at the beginning of prime time where it follows 
a full hour of local news (e.g., from 6-7 E.T.). Under this policy, 
such network news does not count against the permissible three hours. 
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(b) Continuing, for 1973-74 and later years, the waiver or 
exemption granted for one-time network news and public affairs programs 
("documentaries"). 

(c) Affording an exemption, for 1973-74 and later, for 
network news and public affairs programs generally. 

46. As to the first matter mentioned, we have favored this policy. 

As we have noted, the broadcast of in-depth coverage of local news and 
problems, in major cities, is to be encouraged as definitely in the public 
interest; and, as a practical matter, stations can a’oid the impact of the 
rule anyhow by splitting their news, so as to presen., j half-hour of local 
first, then network (e.g., at 6:30 p.m. E.T.), and then local against at 
the beginning of prime time. There appears no reason to require this 
"bracketing" form of scheduling as a matter of rule, although 19 stations 
in the top 50 markets do it (25 operate under the waiver). On the other 
hand, this does represent a substantial impingement into the availability 
of prime time to non-netwc k sources; and comments should be invited at 
this time on whether this policy should be made permanent. 

47. The second matter is perhaps more difficult. The rule contains 
an exemption for "special news programs dealing with fast-breaking news 
events, on-the-spot coverage of news events", etc., but not for news or 
public affairs "documentaries", although when the rule was adopted there 
was some thought that the exemption should be broader to include them. 

(See concurring statement of Commissioner H. Rex Lee in FCC 70-466, 

23 FCC 2d 428). There is, obviously, a high degree of importance to the 
presentation of such material in quantity, for the better information of 
the audience, and, at the same time, diversity of viewpoints and sources is 
probably more important here than it is with entertainment programming which 
is the main thrust of the rule. There is also a practical consideration: 
a number of programs presented by the networks during 1971-72 year have 
involved partly "on the spot coverage of fast-breaking events", etc., but 
partly background material of a documentary nature; and without the waiver, 
network staffs, and the Commission, might be faced with a fairly knotty problem 
of what is. "on the spot coverage", what are "fast-breaking events", etc. 26/ 
Existence of the waiver does serve in this respect to make life simpler. 

Comments on whether this exemption should be made permanent are invited, 
including, particularly, the matter of to what extent such material is 
available from non-network sources. Item (c) above requires little 
elaboration. As noted, the matter of a general exemption for this type 
of network material was considered at the time the rule was adopted, and 
has been raised again; in this general overview parties are free to comment on it. 

26/ If an exemption or waiver policy for "one-time"network programs of these 
types (or more generally for such network material) is not adopted, it may 
well be desirable to adopt more definite standards as to what are programs 
falling within the exemptions now specified, for "on the spot coverage" and 
"fast breaking news events." Comments on possible standards are invited, 
for example a requirement that the program must contain a high percentage 
(e.g., 757.) of "live" coverage, or film shot within the last 24 hours, 
rather than being substantially background material. 
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, 48 * g 2 Ft tent on waiver actions . Parties are invited to discuss certain 

waiver actions of the past year, including, particularly, the four involving 
off-network material (Wi l dJKin g dom, Lassie , National Cncraohir and 
S^x -Wives-Ol - Jleqry VIII) , the ABC Summe r Olympi cs decision, and the decision 
granting CBS waiver for one-time network news and public affairs material 
or documentaries. We do not expect, nor require, that comment will be made 
separately on these matters; but rather that parties will discuss them in 
connection with specific changes in the rule, set forth above. Hiey are 
set forth separately simply to call attention to them as problems which 
have arisen with the rule in its present form. Inviting comment on them 
oes not represent a Commission view that they were wrong, but, rather 
that to some extent they were reached on the basis of rather limited ’ 
information, early or at least fairly early in the administration and 
application of the rule; and comment should be entertained before we 
decide whether the policies involved in these decisions (or the reverse 

matter 56 ^!/ 110168 ’ 38 SOme argUe) should be ad opted as a permanent 

49 ' flfP e , a . L . °f the rule . Repeal or rescission of the rule will be 
considered herein, for the reasons and subject to the limitations set 
forth in paragraphs 13-15, above. Parties may also wish to discuss— 
if they urge such rescission-alternative approaches to the problem of 
network control over television programming. As to the latter, obviously 
this is an Inquiry proceeding only. 7 

50 \ T he cumulative impact of the relaxations mentioned above . 

We have tfet forth above possible relaxations of the rule in a number of 
different: area. It is realized that the various changes, if made in the 
different areas, might have a cumulative impact on the. availability of 
prime time to non-network sources, even though the impact from some of 
them individually might not be significant. Comments on this aspect of 
the matter are invited, along with views as to which are the particular 
problem areas from this standpoint. 

C. Inquiry into other possible changes in 
the rule (extensions of its scope,etc. 

51. This portion or the Notice --an Inquiry only, with changes along 
these lines to be adopted, if at all, only after further rule-making pro¬ 
ceedings -- ic designed to invite comments on some changes in the rule of 
a more fundamental nature than those mentioned in subsection B, above. As 
discussed in the following paragraphs, these include: (1) extensions of 
the scope of the rule, either as to time or as to markets covered; 

2JJ The citations to these six decisions are, respectively: Mutual Inaur- 
fcacg. Co,, of Omahft, 33 FCC 2d 583 (Wild Kingdom); Campbell Soup Co 

2d 889 2 24 ? R 8 R 2 2d R ft R i 2 ^ ( ?®“ 8ie); S tprcr Broadc a ^l nR Co ., 35 ’fCC 
“8»9, 24 R.R. 2d 8. (National Geographic); Time Life Films 35 FCC 2d 

, 24 R.R. 2d 849 (Six Wives of Henry VIII); American Broadcasting 
ComaaaLes, Inc. 35 FCC 2d 340 and 765, 24 R.R. 2d 628 and 862 (Olympics); 

and Co^ucgbi a Broadca s ting System. Inc .. 32 FCC 2d 55 and (for 1972) 

FCC 72-906 (October 11, 1972). V ' ' 
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and possibly extending the "off-network" and "feature film" provisions 
of the rule to independent stations at least in some circumstances; 

(2) Imposing certain requirements on stations as to use of the "access 
period", e.g., for local programming, children's or "minority group" 
programs, etc.; (3) exemptions from the rule to encourage the presenta¬ 
tion of certain types of material on either a network or "off-network" 
basis (children's programs, etc.) 28/ and (4) changing the form of 
the rule so as to specify a definite hour as the "access period", 
which might be a later hour than the first hour of prime time which 
is now generally "cleared" under the rule as it operates in practice. 
Setting these concepts forth, and inviting comments on them, does not 
by any means represent a Commission view that they should be adopted, 
now or ultimately, and in fact some Commissioners have doubts as to 
whether some of them ore either realistically feasible or otherwise 
desirable; but they have been suggested and appear to have enough 
relationship to public-interest objectives to warrant opportunity 
for exploration in this over-all proceeding. One other matter 
should be pointed out: as indicated elsewhere, we regard expeditious 
resolution of the present proceeding as highly important; and if the 
time frame established does not permit thorough exploration of the 
various concepts set forth in this subsection, that will have to wait 
until later, to the extent it is appropriate. 

52. The following are the concepts on which comment is invited: 

(a) Possible extensions of the scope of the rule . 

(1) Limiting network prime-time programming to 2-1/2 
rather than three hours per night, so as to clear 1-1/2 hours for 
non-network use (or at least providing for this in the case of stations 
presenting local or network news at the beginning of prime time, s^ that 
they would have a full hour cleared for other non-network material). 

(2) Extending the coverage of the rule to markets 
beyond the top 50, possibly to all markets having three or more 
network-affiliated stations. 

(3) Having the "off-network" and "feature film" 
restrictions apply to independent stations (or at least independent 
VHP stations), to the extent of one hour at least per night. 

(b) Required local uses of the access period . A require¬ 
ment that some (or conceivably all) of the cleared "access period" 
time be devoted by affiliated stations covered by the rule to certain 
types of non-network material; including: 

(i) local "live" programming (comments are invited 
on whether this should be required to be actually "live" or could 
include filmed material treated as live under the Commission's Rules). 


28 / This is the same type of concept involved in the general exemption 

for network news and public affairs programs set forth in subsection B, above. 
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(ii) programing designed for particular groups, such 
as minority groups (for example, the four specified in Section 73.680 
of the Rules, and other "ethnic" groups), or children. 

(iii) programming specifically designed to deal with 
the important problems in the station's community and coverage area 

as indicated by the licensee's survey to ascertain the needs, interest 
and problems of its community and area (generally this would be local 
material, but conceivably it could include syndicated programming of 
certain types). 

< c > gflcpuragjpg, by wav of exemptio n from the rule's restric ¬ 
tions on ne twork and "off-network" material, the presentation of the 
sms general type s of material mentioned in (b) . above, (similar to the 
general exemption for network news and public affairs material covered 
under subsection B, above). Under such an approach, network or "off- 
network" material falling into these categories would not be counted 
for the purpose of computing the permissible amount of such material. 

(d) .Specifying a particu lar hour as the "access period ", 
for example the th ird hour of prime time (9 - 10 p.m. E.T. and P.T., 
8-9 p.m. C.T. and M.T.). 

53. The first two matters mentioned above — extensions of the 
rule either as to time or as to markets covered -- has been suggested 
by various persons largely on the basis that if "cleared time" in 
major markets is a good thing, why is not more 6uch time in more markets 
even better? As to the matter of time, this of course would mean more 
prime-time availability to alternative program sources; in particular, 
for the stations which present news at the beginning of prime time — 
about half of those in the top 50 markets -- it wculd mean a full hour 
of non-network programs. As to the matter of geographic extension, 
one specific suggestion has been made as follows: while access to 
major markets is almost indispensable to the success of syndicated 
material, general access is also significant. One index of the suc¬ 
cess of a syndicated program is a percentage figure, shown in ARB 
and Nielsen reports: the percentage of the nation's TV homes which 
are in the "areas of dominant influence" (ADI's) of stations carrying 
the program. It is said that, as a very rough rule of thumb, a pro¬ 
gram producer is justified in spending $1,000 per episode on the 
production of a program, for every percentage point tht program has, 
or is expected to have. It is asserted that extending the "prime 
time access rule" would tend to increase this percentage figure some¬ 
what, with respect to clearance in the smaller markets, and therefore 
would mean more production expenditure and -- perhaps, to some extent -- 
better programs. 


I 
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54. As to independent stations, it is sometimes claimed that 
it is unfair for independent stations in the top 50 markets to be 
free of all restrictions under the rule, for example being able to 
present "off“network" material during prime time in unlimited quantity. 
This argument is particularly made as to VHF independents, most of 
which, in the top 50 markets are profitable, and sometimes highly so. 
Comments are invited on whether the "off“network" restrictions should 
be extended to such stations, for example so as to require an hour 

of prime time each night to be devoted to material which is neither 
network, off-network, nor feature film recently shown in the market. 
Comments are also invited on whether such an extension, if adopted, 
should be only to VHF stations, recognizing the particular problems 
which UUF stations still have. 29/ 

55. The second general area of inquiry is whether the public 
interest would be better served by requiring certain uses to be made 
by stations of the non-network portion of prime time, for example 
local programming, children's programming, or programming of par¬ 
ticular significance to minority groups or meeting important local 
problems. To a degree, perhaps, this represents a shift in emphasis 
away from the matters stressed in the Report and Order adopting the 
rule, particularly insofar as this would encourage local rather than 
non-network syndicated material. A number of parties have expressed 
the view that this would be a good idea, more in accord with long¬ 
standing Commission objectives. It warrants exploration here, for 
one reason because of assertions (by the rule's critics such as NBC 
in its petition) that the rule in its present form produces mostly 
continuations and revivals of network series, often daytime material 
such as "game shows", whose proliferation does not necessarily war¬ 
rant encouragement. Comments on these concepts are invited. 

56. Hie some general type of consideration is the basis for 
the third general area -- whether the presentation of certain types 

of programs should be encouraged, from network or "off-network sources, 
by granting then exemption from the three-hour limitation. 


29/ It appears likely that such a change, if adopted, would not have 
any marked consequences. Probably few independent stations present 
off-network syndicated materia.’ for more than three hours of prime 
tine, elnc<- usually a movie is inserted into the schedule somewhere 
during the evening. However, the movie would be subject to the 
"two-year' restrictions of Section 73.658(k)(3), if such a change 
were made. 

Coaocnt* are Invited on whether another change mentioned in 
above, specifying a particular hour as the access period, should be 
applied t> independent stations. 
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57. The last matter mentioned above -- chanotno «-v, i 
to provide a definite pnH i _ changing the rule so as 

^7 ar g^nt n is1h"‘t, h a a s 8 thT^? 2^*20^rSl^cISSi^'Hrf‘ 

prime trme is generally the firs- hour, 7 - 8 pm 1 r a 1112 ° f 
the audience is somewhat smaller than it is i a L' E 'J'\ I" 6 '* ttn 

many children are matching. It is said that if the"?? “ a ° 

9 ■ 10 p " ' th ' audU«e ^ld b e !. g« TJ “?* 
it mould be more entirely an adult audience. The l.tfe^’ i^i. ! ^ 

s~,rj;°:T on -*£ r:ii: b7.“ 8 P ?: P o £;e 

and, if so, mhat form of rule could be devised to reach thle^U. 

Ill SUMMARY 

58. In view of the considerations e«t fnr-i-k at,, 
folloming :° n tha ™ 


the rule - ■ ~ Herins informa Mnn as to the eff ect and imneer »f 

being and to be presented "^and 1 ^ 1 "’ par ^ 1 ^ larl > on the programming 
r f. , , e P resent ed, and the economic consequences on sf.Hnnn 

(particularly in small markets) and the TV producJ^on industr^ and 
25 e above “ ° £ Pt ° era " produ,:tIo “ *»d distribution. See pari. 16- 


i ^ To. what extent -- in practice as well as in theory -- 

s pro8ra - idaaa - 

programmlnfdnrf^ ^;; 9 ^? . ha ° B “ l * dOK'T^lon of P cr a iasihle 
ii nn „ J , . ? pnili e t1mp ~ a change to take care of the few 

th ° ° - 8 Tit b 8 ““ ‘"" f 8 pMslble *«*• to increase 

extent to which programming arrangements acceptable *or Eastern 

regard to the beaic limitation of the rule. See para. ji-H."bwe! 

and oo..TT '“’T “ Par ” U * U " lted <* off-netmort ^rU ’ 

and, possibly, a rule to permit generally the use of off-network and 
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new material in a "package", along the lines urged by MCA, Inc. 
Clarification of the "feature film" provision, as to feature films 
shown as network material and feature films produced primarily for TV 
rather than theatre exhibition, is also proposed. See pars. 37-44 above. 

(g) Continuation of waiver or exemption with respect to news 
and public affairs programs , after October 1, 1973: the waiver for 
network news following a full hour of local news, and for "one-time" 
network news or public affairs programs, or documentaries, or a more 
general exemption for this type of network material. See pars. 45-47 
above. 

(h) Repeal of the rule 

(i) The possible cumulative effect of relaxation in various 
areas mentioned (par. 50, above). 

(j) Possible exte nsio ns of the rule or further exemptions , 
as to which this is an Inquiry proceeding only. See pars. 51-57 above. 

59. This Inquiry and Rule Making proceeding is instituted pursuant 

to authority contained in Section 403 and Sections 4(i) and 303(b), (g), 
(f), (i), and (r); 307(d); 308(b); 309(a); 313, 314 and 315 of the 

Communications Act of 1934, as amended. 

60. Pursuant to applicable procedures set forth in §1.415 of the 
Commission's Rules, interested persons may file comments on or before 
December 22,1972,and reply comments on or before January 29< 1973. 

All relevant and timely comments and reply comments will be considered 
by the Commission before final action is taken herewith. In reaching 
its decision in this proceeding, the Commission may also take into 
account other relevant information before it, in addition to the 
specific comments invited by this Notice. For reasons stated in pars. 

13 - 15, above, parties are herewith notified that the above time¬ 
table, which appears adequate, will be adhered to. 

61. In accordance with the provisions of %1.419 of the Rules, 

an original and 14 copies of all comments, replies, pleadings, briefs, 
and other documents shall be furnished the Commission. Material filed 
will be available for public inspection during regular business hours 
in the Commission's Broadcast and Docket Reference Room at its head¬ 
quarters in Washington, D.C. 

FEDERAL COMMUNICATIONS COMMISSION * 


Ben F. Waple 
Secretary 

» See attached statements of Commissioners Robert E. Lee, H. Rex Lee, 
and Johnson. The statement of Commissioner Hooks will be issued at a 
later date. 
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CONCURRI NG STATEMENT OF COMMISSIONER ROBERT E. LEE 

I concur in the Notice of Inquiry and Proposed Rule 
Making. I hasten to add that this should not be interpreted as 
dissatisfaction with the existing rule but rather as an opportunity 

to review it with the expectation that the objectives of the rule may 
be improved. 





(In re Notice of Inquiry and Notice of Proposed 

Rule Making Concerning Prime Time Access Rule) 

CONCURRING STATEMENT OF COMMISSIONER H. REX PEE 

I concur in the decision to initiate an inquiry into the effect 
and operation of the prime time access rule (Section 73. 658(k) of the 
Commission's Rules) primarily because, as a general proposition, I 
favor an administrative agency's review of past regulation. However 
my concurrence should not be interpreted in any way as either a 
repudiation of the rule or a prejudgment of the inquiry proceeding. 

I would have preferred to delay the Commission's review 
of the prime time access rule in order to permit a more meaningful 
assessment of its impact during the current television season, i. e. , 
1972-197 3, when the full force and effect of its provisions become 
applicable. Although I have no preconceptions about the use of prime 
time repeat material by the networks, as the majority decision indi¬ 
cates, there appears to be a relationship between the prime time 
access rule and television "re-runs." In fact, it is even suggested 
that "parties may wish to prepare their comments herein with this in 
mind. " It seems to me that a more orderly course of action would 
be to consolidate the prime time access inquiry with an investigation 
into the ramifications of a limitation on network television "re-runs. ' 

One other matter deserves consideration. At the time the 
Commission adopted the prime time access rule in 1970, I indicated 
that I was in favor of a provision which would have exempted news 
documentaries from the scope of the rule. It was my belief that 
failure to adopt such an exemption would tend to discourage the net¬ 
work presentation of news documentaries. I would hope that inter¬ 
ested parties would comment on the validity of my earlier prediction 
in light of actual experience under the rule. 
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Network Power 


[In the Matter of Consideration of . . . the "prime 
time access rule, " Docket No. 19622] 

Separate Opinion of Commissioner Nicholas Johnson 
Concurring in Part and Dissenting in Part 


In 1970, after years of investigation and analysis, this 
Commission concluded that the domination of the television program 
production market by the three networks required Commission action. 

As part of that action, the Commission required that television stations 
in the top 50 markets take no more than three hours per night from the 
three networks. At least o.ie hour had to come from independent 
producers, including the stations themselves. For at least one hour 
per night, there would be 150 buyers of television programming 
(three network affiliates in each of so markets) rather than three networks. 
In the words of the Commission: 

The public interest requires limitation on network 
control and an increase in the opportunity for 
development of truly independent sources of prime 
time programming. Existing practices and structure 
combined have centralized control and virtually 
eliminated sources of mass appeal programs competitive 
with network offerings in prime time. 

In light of the unequal competitive situation now obtaining, 
we do not believv this action can fairly be considered 
"anti-competitive" where the market is being opened 
through a limitation upon supply by three dominant 
companies. 

In affirming the Commission's action, the U. S. Court of Appeals for 
the Second Circuit commented: 


1/ Network Television Broadcasting, 25 F. C. C. 2d 382, 894-95 (1970). 
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To argue that the freedom of networks to distribute 
and licensees to select programming is limited by 
the prime time access rule, and that the First 
Amendment is thereby violated, is to reverse the 
mandated priorities which subordinate these interests 
to the public's right of access. . . . The evidence 
demonstrates that despite the fairly wide range of 
choice available to licensees, they have consistently 
decided to limit themselves to one program source 
during prime time. Thus, while the rule may well 
impose a very real constraint on licensees in that they 
will not be able to choose, for the specified time period, 
the programs which they might wish, as a practical 
matter the rule is designed to open up the media to 
those whom the First Amendment primarily protects - - 
the general public, (emphasis in original)..?/ 

Now this Commission is embarking on a new proceeding to examine the 

functioning of the prime time access rule, propose modifications of it, 

and to consider its demise. Since I would have followed a substantially 

different course, I am compelled to dissent. 

At the outset, one should note the extreme handicaps under 

which this rule has functioned in the short time it has been in effect. 

First, the Commission substantially undercut it by permitting off- 

network material to fill the access time during the first yea. of the 

new rule. Second, roughly 75% of all requests for "waiver" of the 

rule have been granted by this agency. Third, the rule has never enjoyed 

unanimous support either here or in the White House. (Recently the 

trade press reported three sure votes for repeal of the rule. ) The 

White House continues ts partisan wooing of certain segments of the 


—f Mt. Mansfield Television, Inc. v. F. C. C. , 442 F. 2d 470,478 
(2Cir. 1971) (footnote omitted). 
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Hollywood community and networks by promising favorable FCC action. 

I hasten to add that I believe my colleagues when they say that 
no decision has been made, that the presumption favors retention of the 
rule, and that they are perfectly willing to listen to arguments as to 
why the rule should be retained and even expanded. And I believe they 
are going to be surprised by the degree of support the rule will command 
in this proceeding. I doubt that the rule will be scrapped, or that there 
will be a return to the status quo, and I will have more to say about this 
later. 

Another difficulty with this proceeding is the relative lack of 
information and analysis before the Commission regarding the basic 
facts surrounding this rule. As I have said over and over again, I 
believe this Commission simply must have a policy planning and analysis 
capability to provide the information necessary for rational decision¬ 
making. I would have hoped that this agency might have an analytic 
capability for an ongoing analysis of the structure of the television 
industry. Instead, we rely on not very systematic splurges in the 
Delphi technique, and we usually ask only those who have an economic 
interest in a policy outcome. Rut with the understanding that what 
follow l, is scarcely better than speculation, I think it useful to examine the 
effects of the rule on the principal groups affected by it. 

Consumers . "Consumers" is the economist's euphemisim for the 


viewing public. The quick and dirty analysis is that the apparent impact 
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of the rule viewers are watching less television, and watching stations other 
than network affiliates. Perhaps, one might argue that therefore, consumers 
are watching programs (ordoingother things) that bring them less 
satisfaction than the network programs did, and that there is therefore 
a net loss of consumer satisfaction. This analysis neglects some very 
hard questions about changes in consumer tastes and preferences, as 
well as problems with comparisons of interpersonal utility preferences.* 

And the evidence to support it is ambiguous at best. Counter¬ 
balanced against it is some evidence of increased choice, and more 
local programming. There is apparently some evidence of less network 
news and public affairs, and children's programming being deferred 
to later in the evening. 

Networks . The dollar and cents effect appears minor, except 
that ABC, which supports the rule, seems to have been helped competitively. 

Top-50 market network affiliates. This group appears to be 
better off financially as a result of the sale of commercials in purchased 
programming, rather than the revenues from network programs. 

Smaller market affiliates. The networks might have elected to 
program this group for their affiliates in markets below the top 50. 

They choose not to. As a result, these stations have been adversely 
affected, although less than might have been expected. 

Independent stations . There seems no doubt that these stations 
have been helped, in that they are now competing on a more equal footing 


with affiliates. 
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Program producers. Those who produce programs for the networks 
have probably been hurt; those who produce independent programming 
have been helped. There seems to be more imported programming in 
prime time--for whatever reason. And the overall budget for program 
production may have declined as lower cost programming is produced 
and shown. 

The FCC . The objective of the rule --deconcentrating the television 
program production market--seems to have been achieved, although the 
magnitude of that achievement in the scheme of things is in question. 

The administration of the rule has created endless headaches, and 
simplified FCC administration plays no small part in generating the 
present proceeding. 

My own approach to this proceeding would have been to take a 
substantially different course. The majority is, in effect, conducting 
a "go-no-go" proceeding on a rule that is barely into a trial period. It 
sets rigid schedules for consideration, without knowing whether it or 
other parties are likely to be in a position to make a rational policy choice. 
The majority also apparently believes that it makes sense to consider a 
complete return to the network power situation that existed prior to 
1970. Unless something has changed since 1970 in the basic competitive 
relationships in the television industry, I don't see how the Commission can 
return to that unsatisfactory situation. I see no evidence that such a change 
has occurred. The majority cites none. 
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Former Commissioner Cox, in his usual insightful way, 
predicted our current position when concurring in the adoption of this 
rule in 1970: 

If [the rule does not have the desired result], I think the 
networks ano their affiliates may face even more drastic 
action. As indicated by its filings in this proceeding, the 
Department of Justice has serious concerns about the state 
of the market for television programming. If the 
Commission waters down its action here, or if the new rule 
does not in fact open up the market, then I think it possible 
that the Department will proceed under the antitrust laws 
to apply the policies developed in the motion 
picture industry to broadcasting. Or the Commissio . itself, 
if faced with the permanent prospect of a slowly constricting 
program production industry, may decide that the only 
alternative is to attempt some kind of detailed regulation of 
the networks' program practices. 

* * * 

I therefore hope that, after a necessary period of 
readjustment, the rule we have adopted will generate 
a substan ial flow of new programming for sale direct 
to stations and cable systems, without passing through 
the network selection process. If it does, I think we will 
have a healthier television industry. If it does not, then 
I fear that the industry may very well undergo very serious 
changes in form and character. 3/ 

There is an antitrust suit pending in California, which followed an FCC 
w'aiver of the prime time access rule in major part for the first year, 
combined with an FCC stay of other aspects of its action which remained 


in effect for about a year 'fter the rules were affirmed in court. I am 
not sure it is cause for industry celebration that the FCC is conside ng 


3/ Network Television Broadcasting, 23 F. C. C. 2d 382, 427-28 (1970). 
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abandomng rules adopted to deal with a serious competitive problem. 

I would not have turned this proceeding into a "go-no-go" rule- 
making, nor would I impose a rigid decision making schedule, when 
it is not know that the facts necessary for a rational decision are going 
to be available. And if the rule is to be abandoned, it must be replaced 
with a substitute calculated to meet the problem of network power, 
and designed to accomplish more than would be accomplished if the 
rule were retained. It was tor these reasons that I made certain 
suggestions to my colleagues for areas of inquiry to consider alternatives 
to the rule. Some were incorporated and I need not dwell on them. 

Many were not and I want to discuss them here in the hope they will 
generate thought and perhaps future consideration. 

Some concern was expressed that a more thorough proceeding 
would be delayed. But surely a graduated set of response dates would 
permit all the majority seeks in terms of time schedule. 

To intorduce the subject areas I believe warrant comments and 
inquiry, I should like to note some views expressed in 1970 , at the 

time the prime time access rule was adopted. In the only telling portion 
of his dissent. Chairman Burch, in an opinion joined by then 
Commissioner Wells, said: 

[Rjather than spending years on a rule of this nature, the 
Commission must concentrate on 1 1 o obvious alternatives 
which have a different economic base and thus make a 
genuine contribution to diversity. These alternatives do 
exist and have not yet come to fruition. 
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First there is subscription television, which has a 
different economic base and can present programming 
that is not necessarily designed for a mass audience 
and will still be economically attractive for an 
entrepreneur. There is cable casting, a technology 
which makes multiple channels available and which by 
its very nature changes the entire economics o f 
programming. There is the noncommercial educational 
television system, which, with sufficient and 
appropriate funding, can make a tremendous contribution 
to diversity. 4/ 

Noble words and an inspiring program for Commission action. I 
might have endorsed it myself; it is certainly consistent with my 
oft-expressed preference for competitive solutions rather than 
regulatory ones. The statement seems to acknowledge that a serious 
problem exists. The only question is the best solution and how 
to bring it about. 

But what has happened in the past two years? Subscription 
television,shackled with restrictions, is still non-existent, and the 
thrust of Commission policy is toward ever more stringent restrictions. 
Cable television is strait-jacketed in a policy born of a political deal 
calculated to blunt its promising competitive benefits--not to mention 
the morass of more than 1000 applications pending and stymied here. 

And public broadcasting is suppressed in a political power play and 
capture to which I heard no protest from the Commission majority. 


4/ Network Television Broadcasting, 23 F. C. C. 2d 382, 416 (1970). 
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In each of these areas, the FCC abandoned any thought of a leadership 
position. I do not oppose the consideration of alternatives so long as 
it is not done as mere chicanery to‘effect delay and postpone solutions 
opposed by powerful interests. 

If the problem, most broadly stated, is network domination, and 
if there is still interest in discussing alternatives, let them be considered. 
What follows are ideas. The majority refused even to include them in its 
notice. I neither support nor oppose them. But I do think they are worthy 
of inquiry. 

(a) As an alternative means of increasing the number of buyers 
for television programming, and increasing the diversity of programming 
available to viewers, UHF stations (and vacant or unassigned UHF 
allocations) could be realigned into stations with significantly higher 
power, capable of serving wide regions, with the possibility of attracting 
audiences to compete with network affiliates, and the possibility of 
interconnecting them into a new network. 

(b) Networks could be required to allow every station in the 
market to bid for network programming on a per-program basis, giving 
every station an opportunity to acquire network programming. Independent 
producers would also compete for station buys without having to face a 


fixed network affiliation for major stations in the market. 
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(c) Networks could be required to allocate their prime time 
programming on a pro rata basis among all the stations in the market. For 
instance if, there were six commercial stations in a market, and three 
networks each programming four prime time hours per night (84 hours 
total network prime time per week), no station could receive more than 
two network hours per night, or 14 hours per week. The economic 
benefits of networking would be spread among all stations in the market 
UHF and VHF alike. Independent producers would also have a prime time 
market comparable to networks. New stations coming on the air would 
have an assured source of programming. 

(d) Networks could be required to program no more than 25% 
reruns per year. This question is directly related to issues and questions 
concerning the prime time access rule, and should be considered with it, 

(e) Networks could be required to divest themselves of television 
program production facilities and talent agencies as well as any remaining 
syndication activities domestically or in foreign markets. This agency 
has apparently made an informal decision, never actually considered by 
the Commissioners, to do nothing about the Department of Justice suit 
against the networks, although arguments are being made that the subject 
matter of the suit is a matter within the FCC's primary jurisdiction. I 
dislike the continuing erosion of the FCC's power to affect the industries 
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il regulates, but certainly there is no more powerful argument for that 
erosion than inaction, or action that fails to meet public interest needs, 
whether it be under the Communications Act or the antitrust laws. 

(f) A final alternative could involve a seeming strengthening 
of the networks' monopoly position in an effort to, in fact, reduce it. 

One of the oft-overlooked reasons for the '(quality" of the BBC's 
programming is that it is not one network but two. Thus, the "opportunity 
cost of putting on minority appeal programming is virtually eliminated. 
(Opportunity cost is an economists' expression for what you lose by 
chosing a particular course of action. When an American commercial 
network chooses to put on programming that does not maximize audience 
it not only loses the production costs of that program, it also loses the 
"opportunity" to make the much greater revenue that a mass appeal 
program would create. ) If a diversity of programming is what is 
desired, that can be created by creating a monopoly as well as by eliminating 
one. For example, if a means could be found whereby an individual 
network not only could, but would be required to, program every station 
in a given market, the net effect might well be more_ diversity than that 
created by three networks, each trying to copy each other's efforts to 
attract the entire audience (and ending up with about onevthird each). 

Mass appeal programming would undoubtedly go on one, two, or three 
of the channels. But even it would be counter programmed-that is, 
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sports on one, a movie on another, and so forth. And the remaining channels 
would undoubtedly be programmed with minority appeal programming of 
various kinds--in an effort to attract to television persons who would not 
otherwise be watching any television at all, and thereby increasing the 
total television viewing audience for the network. In exchange for this 
seeming monopoly advantage, we could require that no network could 
program more than one hour a day, or whatever, to reduce the barriers 
to entry into the networking business and increase the number of networks. 

If there were hours when no networks were programming at all, the 
proposal would, to that extent, create a market for the programming 
of independent producers as well. 

(g) Networks or stations could be required to present a certain 
amount of material designed for particular groups (see section b, 
paragraph 52 of the majority Notice) or news and public affairs each 
night or each week as a condition to a recission of the rule. 

These are ideas I believe relevant to any consideration of where 

the FCC goes with the prime time access rule. No doubt there are 

others. No doubt some could be rejected quickly once they were 

subjected to detailed analysis. I express no preferences for any. Each 

* 

has a similar goal to that of the primetime access rule, however, to 
improve the competitive, free private enterprise functioning of the 
television program production market. Several alternatives approach 
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the problem from a wholly different direction than that of the prime 
time access rule. 

The FCC ought to be in the business of freely exploring, 
analyzing, and testing the alternatives for the benefit not only of the 
viewing public but the industries and unions involved as well. Its 
refusal to do so prompts this dissent. 



4 






048 ! 

-14- 

^-"Utility perferences" is economists' jargon for describing the 
variety of tastes and desires of individual consumers. Any single 
viewer-consumer has his own preferences for television programming -- 
as well as for a host of other ways in which he might spend his time. 

The difficulty arises when one tries to add together the preferences of 
large numbers of consumers to decide whether consumers as a whole are 
better off or worse off as a result of alternative sets of programming fare. 
Suppose the effect of the prime time access rule is to eliminate certain 
network programming and reduce the number of viewers watching any 
television program, or that different programs are watched than would 
be the case without the rule. Then, so the argument goes, the total 
consumer-viewer satisfaction is less than when the additional network 
programs were available. The problem with this analysis is that no 
one knows how much loss a viewer suffers by doing something other 
than watch television, or by watching one program rather than another. 

There is a question whether consumer satisfaction for individuals can be 
added at all. No one knows whether those viewers who stopped watching 
television, or shifted to other programs because of the prime time rule, 
are essentially indifferent to the change. Viewers who watch the 
programming that replaced network programming because of the rule 
may find the new programming greatly preferable to their prior alternatives. 
And even this analysis presupposes that television watching is a net 

consumer benefit. The viewer is not, of course, the consumer--he is 
the product sold by the advertiser (who is^the consumer). Programming 
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is virtually irrelevant in such a market analysis. (Various forms of 
subscription television, by contrast, clo turn the viewer into a market 
place participant in the program selection process. ) Nor is television 
watching necessarily a benefit at all. See the Kerner and Eisenhower 
Commission Reports, the Surgeon General's Report on violence in 
children's programs. How to Talk Back to Your Television Set and Test 
Pattern for Living . Mason Williams has said, "I finally decided the 
best I could do for television was not at all. " After observing the 
industry's insensitivity to the impact of programming and commercials 
on small children (during the FCC's children's television hearings) 

[ was prompted to recommend legislation to Congress making it a felony 
for anyone to keep a television set receiver in a home containing 
children under the age of six. In short, I am not sure that "utility 
preferences" is a concept that can contribute much to our analysis of 
the prime time access rule. But as long as we give Nobel Prizes in 
economics for the idea, the least the FCC can do is to hear it out. 
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Br the Commission : Commissioners Lee, Reid, and Hooks concur- 
, ring in the result. • 

1. In this Further Notice, the Commission invites comments on 

various mutters mentioned in the recent decision of the United States 
Court of Appeals for the Second Circuit, reversing in part the Com¬ 
mission’s decision of January 1974 (Docket 19622) which made 
changes in the prime time access rule, Section 73.658 (k) of the Com¬ 
mission’s Rules. 1 , • . ; ' 

2. The Docket 19622 proceeding was an investigation of the rule 
and its operat ion, looking toward any necessary modification, whether 
the rule should be retained in its existing form, or abolished. In Janu¬ 
ary of this year, the Commission decided the matter in favor of a num¬ 
ber of modifies tons,* and this decision was appealed to the U.S. Court 
of Appeals for the Second Circuit. The Court reached its decision in 
June,* and enjoined the changes made by the Commission from becom¬ 
ing effective before Septeinlcr 1975. All ix titions ‘ were otherwise dis¬ 
missed without prejudice to their bcin" brought again in light of any 
subsequent Commission decision. The Court did not remand the case to 
the Commission for further proceedings (except as to setting a new 
effective date) and did not give any specific instructions, but did say 
that it would be helpful for the Commission to reconsider what it had 

i Report and Order in Docket No. 19622, 44 rCC 2d 1081 (1974). * . . ' 

• Jtaitonal'luoMlin of Independent Television Producer* and DietrCbutors (KA IT PD), 
,t Ol V. RCC. Csve Nos. 74-1168, 74-1283 and 74-1348. decided June 18. 1974 Recon¬ 
sideration of the Court's decision has been eouyht by appellants Warner Bros., et ol. which 
automatically slave tbe Court'e mandate untU It la disposed of However, In Mew of 
the need for espedltlon In thla matter, we are proeeedinc with tbe Issuance of this l ortber 
Notice. Further action herein la, of course, subject to any further Court action which 

,n M’etlHonf'for revie w were Med on behalf of National Association of Independent Tele¬ 
vision Froducers and Distributors (NAITPD) ; Westlnphouse Broadcasting Company. Inc. 
(Weatlncbouse) ; Warner Broa, Inc. and Columbia Pictures Industries Inc. (Warner 
and Columbia). Intervenors In the case were: American Broadcasting Companies. Inc. 
(ABC) * CBS Inc. (CBS) ; National Broadcasting Company, Inc. (NBC) ; Time-Life Films, 
Inc. (Time-Life): MCA. Inc. (MCA) ; National Committee of Independent Television 
Producers (KC1TP) ; and Samuel Goldwyn Prodoctlons (Goldwyn). Sandy Frank Co. 
(Sandy Frank) filed as Arnlcus Curiae and tbe I>epartroent of Justice filed on bebalf of me 
Bes|K>ndent United States of America. 

47 F.C.C. 2d 
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Tn in ™ ,ion( : d . a number of specific areas where the Court 
^ns?d^Uo»? 0mmJ5S,0rl C0, '' d h *'* P"" «"“« « «|2 
\-Uh 19 , C2 ‘ 2 was a JengtHy and complicated proceeding 

M.sSMro&’s* °? di<lirmt inkre5te5 »s-«S3 

mumctuais, who filed oxtensive comments, and, in some instances 
participated m an oral argument which lasted two days.* The Com* 

f these participate or^thlr parties* 

ra£d L? th5 FuSliSr a . lrcad y d °™; therefore, where matters 
raisea m this further Notice have already received discussion and 

conditions remain substantially unchanged, interested pS a™ 
encouraged to state their positions, and where possible, to refer the 
Commission to previous presentations. Where new issues or conditions 
have arisen, or where previously filed material requirL amendment 
or updating, interested parties may file whatcv^atSa*™ the ?]£- 

- h ° Con,mis sion to deal with the questions raised 
m tins l urther Notice. Also, as discussed below, we welcome comments 
, S'oops and individuals of the character mentioned by the Court, 
Su ^ b -i? nun ? nt y groups and consumer groups. ^ 

m ;.;i: 5 T ntla # I V,’ the pui ? ose of this Further Notice is to invite com- 
ESXft ; nor " tban repetition—on the specific mat tens men- 
* ?' b > tl,a Court and also from the kinds of groups and individuals 
ho t lie Court appeared to believe had not been sufficiently heard from 

our dms^BuTthe mff 1 ? Vn“S' < 2 omments * we ' vil1 carefully review 
vj decision. But the material filed in response to this Further Notice 

(or filed earlier and referred to by parties now) will be thoroughly 
considered and our decision reviewed in light of it. As a result of^this 
niquiry, our decision could remain essentially unchanged the ordinal 
t c could bo retained, some resolution between these alternatives could 
be reached, further modifications could be mad^ rSin“ in less 
cleared time, or conceivably the rule could be repeakd ' V.atevc? 
the Conu qi ssion decides regarding the substance of the rule the ones 
tion of the effective date must also be considered, and there’fore com- 

* thC dfttC “ Ch ° f ^’possibleTlfcaSv^ 

m.vttlks mentioned by the court’s opinion ' ; 

% MSSi 

FcV2d 0 .“ P m t ^llS , 2 P * r “ dP * nt ' ” COnUlnrt «■ Are«dU B Of th. Kepori ond oner. 44 

•o°dhelpful, *r hrwr* «“rn.’tte'?? pltaSuri'wl ’»&!?* Tlew rt ,b,t farth « ciplor.'- 

nn'M production .rtlVlt, "t'oltlnr f ron. d ?h. "JK C *. h, l hr" »»ere.it8 b/ tb" 

:V«°W ; * nd U ‘ f rUl * b ** rc»u?tcd ^u *moro *conm*rci»* 

t“°P«E«™°fo u VhVort of r *T T * 1 ,? f •“ r «lrlctlo D , 

[?!!' • ! 2) , , of •'* rctrlctlon. from th« «r.t kllf h ot . pr ! me ,lr »* »t«rtln* this 

£ff 

' klD<, * ° f 1 «ud (6) b.rrlnj fc.tuVe m%7A« , ,^: c fA , . U |;n/bS;i;. hOUr 

47 F.C.C. 2d 
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mentioned certain particular matters as to which it suggested further 
consideration or exploration. Three, of these are economic matters (the 
network-dominance argument mentioned in footnote 7, the effect of 
the rule on competition, and the “impact on Hollywood”); and the 
Court suggested also that we seek the views of groups who had not 
previously participated to a great extent, mentioning in this connec¬ 
tion three other matters: Television advertising, as to which consmner 
groups might be helpful; the character of programming with respect 
to minority needs (as to which minority groups might bo consulted); 
and “playwrights and actors on the effects of the rule on their pro¬ 
fessions.” (The list was said to he neither binding nor exclusive.) 

6. Tlu. rule and network control or dominance. The first matter 
which the Court believed the Commission should consider further 
was the question of whether the justification for the rule in 1970-71— 
as a means to lessen network domination of prime time television— 
is valid in practice. The Court cited arguments made by Warner Bros., 
and a statement contained in a report of the Commission's economist* 
to the efTect that the rule had actually strengthened the position of the 
networks. The Court indicated that the Cominission’s finding that 
such arguments were “somewhat speculative” 10 may not be enough, 
stating: '. . . • \ 

The Commission might accept an opposing view or formulate its own conclu¬ 
sions, so long as it fully explains its reasons for so <loing. n •_ 

Paities inay wish to submit factual, comparative and current, data as 
to prices chargc/l advertisers by networks, prices the networks pay 
producers for programs, the extent to which any differences in these 
respects result from the rule (rather than other factors such as infla¬ 
tion), the extent to which the network-owned stations buy syndicated 
programs as a group and such sale is necessary to a program’s success, 
and the present and past extent of station preemptions of network 
prime time programs (with some indication as to whether any decline 
is attributable to the rule or to other factors such as longer network 
programs). . , " •’ '* ‘ 

' 7. Effect on competition. The Court noted that the Department of 
Justice, had not participated in Docket No. 19622 until the tune of the 
review by the Court, when a brief was filed which stated that the modi¬ 
fication of tlie rule “represents ... a serious wcaking of its basic pur¬ 
pose ..to reduce, the threat to diversity in broadcasting represented 
by the concentration of programming control in the three television 
networks.” The Court went on to state that the national policy favor¬ 
ing competition is one the Commission should consider, that the views 
of the Department of Justice would be relevant, and that the Court’s 
review, would be facilitated if the. pommission would solicit these 
views. 1 * m- ....-< - ■ I ., .if* n. 

__ !. -i - • ?. *. .t •»:* - • )u e;t .. • I *• • ii « 

• The Economic Ci>r.*tqucnce$ of the FedcroX Communication* Commietion’s Prime-Tim* 
AcerPule on the Frucdcoating ond Program Production Industrie*, bj Ur. Alan TVarce 
1 September 19731. 1.- »■« • 1 *“» • ' • •' • 

u 44 FCC 2d at 1149-41. _ . . - _ . i' 

’ “ KMTPlt, rt oi v. FCC, footnhte S. *wpr«.. - . „ • . 

u KAITPD rt ol v FCC. Brief for the United State* of America, p 2. The Department of 
Juetice went on to me. however, that the Commission had acted within Its statutory power*, 
bad considered the relevant factor* and made a rational decision. The Court stated that the 
1 »**phrtinent’s brief due* not plve any factual basis for'♦he argument that the rule works 
to let-sen network dominance, and docs not show awareness of the Commission's econonllsrs 
statement. 

:> NAITl’n, rt ol ». FCC, footnote 3. supra. — ' -• . . 

47 F.C.C. 2d 
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8. We will solicit the views of the Department of Justice on this 
question, and invite comments from other parties on it. The Court did 
not specify •what is meant by the rather general term “competition’’; 
it is obvious that the matter has a number of different aspects which 

S arties may wish to discuss, including: (1) competition among pro- 
_ ucers and distributors of programs and types of programs (bearing 
in mind the extent to which prime time network and first-run syndi¬ 
cated programming respectively tend to represent tho output of a 
small number of producers) ; (2) competition among stations, c.g., net¬ 
work afidiates and independents; (3) competition among business 
enterprises generally to the extent that the rule facilitates local and 
regional advertising rather than advertising by large national con¬ 
cerns; and (4) the general “competition” among programs, and ideas 
for the attention and education of the public. ■ • ■< • • 

- 9. “Impact on Bdllywood" and employment in production and die-, 
tribution. The final economic question raised by th6 Court is the effect 
of the Commissions derision upon employment patterns in the United 
States program production industry, or the “impact upon Hollywood.” 
The Court found the Commission’s lengthy discussion of this question 
and the conclusions thereon 14 “ambiguous’’ and requested a me ro 
decisive statement from the Commission on whether this is a legitimate 
matter of concern for the Commission, what the impact of the rule is 
upon domestic program production employment, and ho\y this impact 
is evaluated in the decision. 15 ".-hah •• ••:' v.f, 

1 10. Of the various areas mentioned by the Court, this is"perhaps 
the most difficult, which, if required to be pursued in its entirety, 
might well preclude any decision within a reasonable period. We are 
not prepared at this time to answer the threshold question of relevance; 
Parties may wish to comment on this question and on the factual con¬ 
tent of the subject; it is, honed that those discussing the facts will 

<3eal with: ,:7 » 

'• • j a • i. I• if .i.'i-ini . . . . i ,i : : • ; 

' ■ - (a) the number of persons involved in producing network and 
first-run syndicated programs of various typos and lengths; 

• _ (b) the number of persons involved in network and syndicated 

program distribution and in network and individual>taCio» sale 
of the access time involved. ; oi.tnq giri mb 

( c ) tho number of jiersons i involved in local program produc- 
: • tion to the extent locally, produced programming is increased 
: ,:i under the original ruleand underthe reA-isedrulqj.fm i.:Wyi«i • 
(d) the extent to which use of ;foreign : p»odu'ied material is 
- i iincreased, under the iul6 (original or revised) and the impact of 
•r./ any such increase, oh: ,U;£j: production activity and employment. 

11. \ vews of otrier groups. The renminm^; matter wmch the Court 
believed the Commission had not paid sufficient' aiVeiilibh' fo"might 
be called the views of the unrepresented. The Court, stated that the 
Commission has a fiiiidnmehtul obligation to further the public inter¬ 
est, particularly when tho question has broad impact on the public by 
directly affecting what millions of Americans watch" each'night on 


• »/.>. ri^n» m1«I •..* 


'“44 FCC2dat 1141 anS 115T-li«l. 

“ NAITPD, et o! v. FCO, footnote 5. iujfro. 
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their television sets, and that t he C<>mmission s decision was too much 
a compromise among opposing private interests. V hile not holding 
the Commission’s efforts insufficient as a matter of law, the Court sug¬ 
gested that, tho Commission could have done more. Die Court recom¬ 
mended that the Commission consult consumer groups and othere on 
the effect of the rule on increased amounts of advertising on television 
during prime time; minority groups on the impact of the rule,on 
programming for minorities; and writers and actors as to the effect 
of tlie rule on their professions. It was said that these were only sug¬ 
gestions, and not to t>e considered a binding or exclusive list. 1 " 

0 12. Although not noted in the Court’s opinion, there was partici¬ 
pation in this proceeding by ent ities of these categories—three “public” 
groups and two minority-group members appearing for themselves but 
concerned with minority problems. 17 Actors and playwrights par¬ 
ticipated to'the extent they were represented by Screen Actors Guild 
and Writers Guild of America West, whose participation the Court 
noted. The views of these parties were carefully considered, although, 
as far as the “public” and minority-group parties were concerned, their 
views were not discussed as such in our January Report and Order 
(the discussion related to similar views of other parties elaborated at 
greater length). As the Court noted, our decision also took into account 
public reaction in another respect—feelings of parents, teachers and 
children that tho rule resulted in an undesirably late start for chil¬ 
dren’s “specials.” 

13. We invite and solicit comments from parties of these types, and 
the public generally, concerning the merits of the rule and, in par¬ 
ticular, the following three subjects particularly mentioned by the 
Court: - •* '*•••- • .. •. 

(a) Views of “consumer” groups, and viewers generally, con¬ 
cerning the amount of advertising on television during the access 
period, compared to what would he presented if network programs 

’ were being carried instead. As indicated in paragraph 9, above, 
parties are also invited to comment on a matter which is to some ex- 
*•“ - tent the other side of this question—the benefit of increased oppor- 
• : tunity for local and regional advertisers to present their messages 
during prime time. 

(b) Views of minority groups, and minority-group members, 

1 concerning access-period programming as compared to network 

programming, particularly in relation to meeting the needs and 
interestsof minority groups. 

(c) Views of those creatively involved in the program produc¬ 

tion process—including actors, playwrights, musicians and other 
performers—concerning the impact of the rule on their profes¬ 
sions and opportunity therein. 1 * ,*j‘ ’• , ; . - 

*• XAITPD, et al r. FCC, footnote 3, supra. . 

'Hie three pnbllc groups- -American Civil liberties Union. National Citizens Committee 
for Broadcasting, and Action for Children’! Television—supported the original role ; the 
two minority gronp Individuals opposed It, and the Guilds and other Hollywood lal>or' 
organizations opposed It and urged lta repeal. The SAG ralnorltj committee participated 
lu the oral argument, opposing the rule. ^ ^ _ 

u To the extent that such persona are represented by guilds such as SAG and the Writers 
Guild, they have already participated and may do so in this manner again. However. 
AFTRA did not participate earlier, and Individual expressions from such persona are also 
welcome. 

17 F C C.’ 2d 
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CONCI.CSIOX AND OT1IKK WAITERS " l,, . ; 1 *1 

, .• no ) Oi*» 111 ■ '••• 1 

11. To summarize the foiegoing comments are invited as'follows 
(subject to the caveat in parngiaph 3, above, about referring to,'rather 
than repeating, material already submitted) : • •: i -m ' t?m 1 anlT >\ 

: (a) by interested parties on the subjects mentioned in para- 

I graphs 6. to 11 and 13, above: (1) the rule (original and as mod¬ 
ified) and network control or’dominance (paragraph 6); (2) 
the rule (original and as modified) and competition; the views of 
the Department of Justice are particularly sought (paragraphs 
• 7-8) ; (3)-the effect of the rule (original and as modified) on 
employment in the production industry and in broadcasting,;in- 
cluding persons creatively involved in the production process on 
their professions and opportunities (paragraphs 9, 10, and 13); 
(4) the date of effectiveness of any of the various possible resolu¬ 
tions (retaining the modified rule; returning the original rule; 
some intermediate resolution between these two possibilities; 
further modification resulting in less “cleared” time; or repeal of 
the rule, as well as the matters specifically mentioned above. 

(b) by entities other than those having a direct economic inter¬ 
est in this proceeding— e.g., consumer and public groups, minority 
groups, and members of the public--concerning the merits of 
the original and revised rule generally. 

15. Time for comments and effective date. In order to remove the. 
existing uncertainty as quickly as possible, the Commission is per¬ 
suaded that a decision should be reached early this fall. Accordingly, 
wc arc allowing slightly more than five weeks for comments and two 
weeks for replies, in order that a decision may be made promptly. 
Considering the extent to which the various aspects of this general 
subject have already been explored, with participation by many of 
the parties with a direct economic interest, these periods appear suf¬ 
ficient. No extensions of time beyond the dates set herein arc con¬ 
templated. 

16. Pursuant to applicable, procedures set forth in Section 1.415 
of the Commission’s Rules interested persons may file comments on 
or before. August 16,1974, and reply comments on or before August 30, 
1974. All relevant and timely comments and reply comments will be 
considered by the Commission before action is taken herein. Tn reach¬ 
ing its decision in this proceeding, the Commission may also take into 
account other relevant information before it, in addition to the specific 
comments invited by this Notice. 

17. Section 1.419 of the Commission’s Rules requires that an original 
and 14 copies of all comments, replies, pleadings, briefs, etc., shall be 
filed with the Commission. This requirement will apply to the prin¬ 
cipal parties directly involved in this matter, such as the court appel¬ 
lants and intervenors, the networks, station licensees, etc. However, in 
the interest of facilitating comment from the viewing public, the 14- 
copy and format requirements will not apply to letteis and other 
expressions from individuals. Such comments will be considered and 
placed in the. docket. Also, the rather substantial material already filed 
heroin should not be filed again, but incorporated by reference. Material 

47 t'.C.G. 2d 
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filed will bo available for public inspection during regular business 
horn's in the Commission’s Broadcast, and Docket Reference Boom at 
its headquarters in Washington, D.vJ. and also at the ofnee of the 
Commission's Office of Network Study. 

18. This further proceeding is instituted pursuant to Sect ion 1.4.*1 
of the Commissions rules, and authority contained in Section ‘103, 
and Sections 3 (p). 4(i), 303 (b), (g), (i) and (r), 313, 314 and 315 
of the Communications Act of 193 J ,:is amended. 


Fkdkral Communications Commission, 

ViNCt.NT J. Mui.i.i ns, Secretary. 


47 F.C.C. 2d 




057 


Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 

In the Matter of ) 

) 

Consideration of the opera- ) 

tion of, and possible changes ) 

in, the Prime Time Access ) Docket No. 19622 

Rule, Section 73. 658(k) of ) 

the Commission's Rules. ) 

PETITION FOR CI.ARIFICATION OF 
NATURE OF INVESTIGATION 

1 The National Association of Independent Television Produ¬ 

cers and Distributors requests clarification of certain fundamental 
matters of law, policy and procedure, whose resolution appears vi¬ 
tal to nreparation of a meaningful fourth round of comments on the 
subjects of competition, network prime time dominance and Holly¬ 
wood unemployment as requested in the Commission's July 17, 

1974 Further Notice In viting C o mments. For the reasons stated 
hereafter NAITPD requests that the Commission clarify its further 


notice in the following respects: 

1. By specifying whether, why and with what the Access 
Rule's originally controlling objective of creating competition lias 
been replaced; or if it has not been abandoned, whether, why and 
to what extent it has been qualified, modified or supplemented 
(See paragraphs 2-5, infra) ; 

2. By specifying whether and how any remaining indirect 
network ini uence over the programing of access time could con¬ 
ceivably be diminished by returning any part of that time to direct 
network control (i. e., by specifying the relevance to this proce ed - 
ing of data relating to the manner and consequences of the syn¬ 
dicated program purchasing practices of network owned and op¬ 
erated stations) (See paragraphs 6-7, infra) ; 
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3 . By specifying whether and how network misuse of 
network monopolized time can he controlled by increasing the 
amount of network monopolized time rather than by regulating 
existing network monopolized time; or network dominance of 
network monopolized time can be studied without reference to 
such direct symptoms as network ownership of multiple li¬ 
censees, network contract provisions concerning facilities 
rental arid network contract renewal options (See paragraphs 
6 , 8 - 11 , in fra) ; 

4. ” By specifying the extent, if any, of Commission 
jurisdiction to base regulatory judgments on their effect 
upon Hollywood employment patterns; the scope of the subject 
so designated; and its relevance, if any, to the present pro¬ 
ceeding (See paragraphs 12-15, infra) ; 

5. By specifying, in light of the resolution of the 
foregoing requests, what areas the Commission itself will 
investigate; what areas it deems more appropriately dealt 
v :+ h by adversary comments; and how r the two procedures 

est be scheduled to complement each other; 

6 . By present specification that the effective date of 
any rule changes will be no sooner than the commencement of the 
first full season beginning at least sixteen months after final Com¬ 
mission decision or, in the event of appeal, at least six months 
after final issuance of an appellate mandate affirming the Commis¬ 
sion; or, in the alternative, by present specification of an effec¬ 
tive date w'hich is wholly independent of the nature and timing of 
any substantive rule changes ultimately adopted. (See paragraphs 
16-17, i nfra ). 

1 _/ 

2 Ef fect on competition. In faulting the Report and Orde r^ 

adopting the evening programing requirements, the Court placed 

1 / B ide r at 1 o n ° r the °P erat LED of. an d Pos : 
‘sible~Chan ges in, the Prime T im e Acce s s Rule, 44 F.C.C. 2d 1081, 
reconside ration denied, F.C.C. 74-458, released klay 2, 1974, re¬ 
versed in part and rem anded sub nom . NAITPD v. F, C. C. , 2d Cir. 
Case No. 74 - 1168 , decided June 18, 1974. 
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heavy emphasis on the Commission’s failure to consider the pos¬ 
sible detrimental effect of its rule revisions on competition, which 

2_l 

the original Access Rule had been designed to encourage. While 
the Furth er Notice responds to this judicial concern by soliciting 
comments, there is nothing in the Furth er Notice's treatment of 
the subject of competition which suggests that further comments 
can cure the relevant deficiencies in the Report and Order. On 
the contrary, insofar as the F urther Notice admits confusion as 
to the relevant meaning of the word "competition" (paragraph 8), 
it is also admitting confusion as to the central purpose of this 
whole proceeding. When the Access Rule was adopted, its objec¬ 
tive was "to provide opportunity-- now lacking in television -- 
for the competitive development of alternate sources of television 
programs so that television licensees can exercise something 
more than a nominal choice in selecting the programs which they 

3 _/ 

present to the television audiences in their communities.' 


2~T In this connection, as the Further Notice recites (paragraph 7), 
the Court noted the Justice Department's argument on appeal that 
the modified rules "seriously weakened" the pro-competitive effect 
of the access rule and urged the Commission to solicit and consider 
the views of the Department in any further proceedings. 

3 / Report and O rder: Network Te levisi on Broadcasting, 23 F. C.C. 2d 
H82, 397, reconsideration granted in part and denied in pa rt, 25 F. C. C. 
2d 318, affirmed sub nom. Mt. Mansfield Television. Inc, v. F.C.C. 


442 F. 2d 470 (2d Cir. 1971). 


* "} 
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4 _/ 

When this proceeding was initiated in October, 1972, its pu¬ 

tative purpose was to evaluate the success of the Access Rule in 
achieving that Commission formulated and judicially approved ob¬ 
jective. 

3. Somewhere along the line, however, there crept into the 

proceeding the notion that not only the achievement but also the 
legitimacy of that objective was in issue. While the legitimacy of 
the rule's original objective was never expressly questioned (except 

5 _/ 

facetiously by Chairman Wiley at oral argument ), the Report and 
Order also never specifically makes the evaluation of the rule's suc¬ 
cess in achieving its objective to which the proceeding was presumably 
addressed. Indeed, while partial retention of the rule is at least im- 
plicify based on its success or potential success in achieving compe¬ 
tition, its partial revocation is based not on failure to achieve this 
objective but on the Commission's newly expressed desire to achieve 
other and much more specific objectives, none of which was or igin- 
ally an objective of this rule and all of which necessarily involve 

4 / Notice of Inquiry and No tice of Proposed Rule hlak_ing_: Ope r at ion 
of ; nd Possible Chan ge s in, the Prime Time Access R ule, 37 F. C. C. 
~d 5'Ot: (1972). 

o f bee Transcript of Oral Argument, page 401: ' Perhaps v/e should 
rewrite the rule and go back and rewrite the objectives. " 
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6 _/ 

diminhhing competition by reducing the amount of cleared time. 

To the limited extent that the Re po rt and Order does address the 
issue of the rule's original objective, it reflects indirectly the 

u 

same confusion as the Furth er Notice candidly concedes. 

% 

4. In short, because the Commission had somewhere lost 

its assurance of what it seeks to achieve through the access rule, 
the Report and Orde r did not even attempt to evaluate all of the 
data available from the first three sets of comments. Thus what the 
Court presumably looked for in seeking further Commision study. 


6 / See e . g. 44 F. C.C. 2d 1081, 1134 where the conditional return of 
one weekly hour is found warranted because it would encourage presen¬ 
tation of network public affairs, documentary and children's programs. 
While this is unquestionably a laudable goal, the Re port and Or der 
never explains what rational relationship it bears to the Prime Time 
Access Rule, since that rule neither related to how the networks use 
their time nor required them to clear the only time they thereupon 
decided could be used for these three categories of programs (at least 
not until the very same Re por t and Orde r legislated clearance of 

7:30 daily). 

7 / Thus, for example, in commenting on the advent of programs 
from new sources (44 F.C.C. 2d 1 081, 1139) the Report and Order 
attempts a nose count of the number of prime time producers whose 
shows appeared on the air before and after the rule but never 
reaches a result because it cannot decide either whether access time 
or all prime time is the relevant time period or whether producers 
o r first run syndicated material or all producers are the relevant 
entities. 


3 
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especially in the competition area, was a clear statement of 

where the Commission was going from a regulatory point of view 

and how the changes it proposed (or any others it now adopts) 

!_/ 

further that goal. While parties can now and have already 

commented on how the presen t rule achieves the ori ginal objective 
of increased competition, the Furthe r Notice offers no guidance 
as to whether that objective is even still the controlling one. 

5. At least inferentially it seems clear from the Report and 

Or der that a new objective has been added: the encouragement or 
discouragement of specific program types and formats. Clari¬ 
fication of this point is crucial since insofar as the Rep ort a nd 
Order ultimately based any of its conclusions or rule changes on 
program quality, it was effectively illegitimizing the original 
objective because those conclusions and rule changes invariably 
were in the direction of diminishing competition by expanding use 


8_/ And insofar as lack of data in any category does present a problem, 
its absence is probably not curable by inviting further comment, 
since it could have been offered the first time. One prime example 
of this type of information, adverted to in the 1972 Notice but never 
mentioned since, is statistical information on the economic effect of 
the rule on stations. Only a small number of stations commented 
and those mostly ones who faced special individual problems. As 
the 1972 Notice suggested, the only realistic way to get really com¬ 
petent overall data is for the Commission to request it. In this way 
complete statistics can be had; the confidentiality of such data can 
be preserved by making it public only collectively; and comments 
can then’be addressed to the significance of the facts instead of to 
opinions about what the facts are. Similar treatment might well be 
indicated for programing data. 





of network programs on the (usually ambiguously stated) basis 
that network programing --at least in these areas of at these 
hours -- was superior to syndicated programing. While needless 
to say it remains an issue for the Court whether such specific 
program quality judgments by the Commission are in any con¬ 
text permissible rulemaking criteria, the Commission itself 
must in the first instance explain how it will resolve the dilemma 
of a R eport and Order which on the one hand endorses the Access 
Rule because it successfully achieves its stated pro-competitive 
objective, and on the other hand partially revokes that rule 
because the monopoly's 30 year headstart in program development 
leads the Commission to prefer its product. It is for the Commis¬ 
sion to declare which of these two conflicting objectives is to 
control. But if it is to be encouraging programs the Commission 
prefers then the Commission must make clear to commenting 
parties how and why the very same rule can and should be the 
instrument for both discouraging and encouraging network production. 
And in clarifying ts criteria, it is also requested that the Commis¬ 
sion clarify the function of comments and indicate what other 
complementary data gathering methods are to be utilized in order 
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that parties not waste their own or the Commission’s time and 
resources by attempting the irrelevant, the redundant or the 
impossible. •* 

6. The rule an d net work contr ol or dominance. The 
proposed inquiry into this subject apparently seeks to determine 
two different kinds of things: 1) whether networks still indirectly 
exercise control over access time if and because O & O program 
purchases are made as a group and are important to the success 
of syndicated programs and whether and how, if so, such a 
matter relevantly affects the form or operation of the rule; and 
2) whether an absolute monopoly can meaningfully be subjected 
to comparative.analysis and if so, what such an analysis reflects 
aDOut network behaviour in network prime time before and after 
the Access Rule, the causal relationship between such behaviour 
and 4 ule and the propriety of regulai ng that behaviour through 
manipulating the rule rather than taking direct action. 

7. The question of network dominance of access time through 
station buying practices raises two threshold problems whose res¬ 
olution is prerequisite to meaningful comment. First, insofar as 
concer ns station buying patterns, this is an absolutely objective 
matter rather than one of opinion or perspective. And there is 


1 
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only one obvious, direct and logical way to ascertain all the 
facts: Commission inquiry of licensees, not adversary com¬ 
ment by other parties. The* second problem is essentially one 
of relevance. Assuming for the sake of argument that all O & 

O groups buy all access programs commonly (needless to say 
a false assumption), how is this relevant to the question of the 
rule's success or failure 9 If it happens because the O & Os 
are the strongest affiliates in the strongest markets and there¬ 
fore buy the strongest access shows does that affect the answer? 
And if all other commonly owned stations also buy commonly 
does that matter? If the networks are manipulating their O & 

Os into what would (if so) be dereliction of their licensee duties 
of individual program selection for each location is that relevant 
to this proceeding or to the license regulation of O & Os? If 
networks manipulate syndicators through manipulating O & Os 
and thereby to some extent determine the success of certain 
syndicated shows is that a problem and if so is the problem ad¬ 
dressed by allowing the networks directly to control the time 
themselves or by regulating the networks' relationship to their 
O & Os? And even more fundamentally, is there any analysis 
whereby the indirect efforts of a former monopolist to manipulate 
a market in which it is no longer directly involved can be deemed 
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more anticompetitive than the absolute control which that free 
but arguably manipulated market replaces? The questions 
could go on, but the point is that absent any explanation of 
whether and why this matter is relevant to the objectives of 
the Access Rule or subject to control in any case through the 
form of the Access Rule, all the Further Notice can elicit is 
still further comments on various parties' opinions of the 
facts alid how in their view those facts might be relevant to 
the issue as they define it. That is needless, wasted and use¬ 
less to the Commission's deliberations. 

8. The question of how networks express their absolute 

domination over the remaining three hours they monopolize 
raises similar questions: What are the facts (a matter which 
the Commission is best suited to ascertain)? Are the facts 
wholly, partly or not at all attributable to the Access Rule? 

Is what the networks do with network time really relevant to the 
Access Rule in any case? Even if there is a causal relationship 
between the Access Rule and various problems occurring in 
network prime time, can or should those problems be dealt with 
at all, (e.g. should or may the Commission insure advertisers 
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against the law of supply and demand or should they buy access 
time from stations if they can't afford network time?), can they 
be dealt with through the access rule and (Warners' ultimate 
argument) does it cure the problem of a monopoly "misusing" 
its absolute contol over 75% of the market to offer it 100% or do 
you rather limit the "misuse"? And even if enlarging the monopo¬ 
ly's market did de facto restrain its use of that absolute power, 
would not such a cure in this case simply recreate precisely the 
situation on which need for the Access Rule was initially premised 
(i. e. , can network misuse of monopoly power be curbed by its 
increase and even if it can, is "restrained" monopoly for 4 hours 
rationally definable as a better way to create competion than a 
one hour free market and a 3 hour "unrestrained'' monopoly)? 

9 Insofar as concerns network dominance of network time 

there are also fundamental definitional problems, f irst, dominance 
is comparative, therefore insofar as network benefits are matched 
by benefits to others in the equation, network benefits cannot be 
defined as increased dominance. Thus for example if networks 
made more money and so did stations and so did syndicators, net¬ 
works did not benefit relevantly. And second, dominance implies 


7 
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some lack of option on one side. Tims for example if networks 

have more leverage over producers of network programs this 

is not "increased dominance" if those producers at the same 

time were permitted but declined to enter the syndication 

market for the very same 25% of prime time whose loss increased 

network leverage the rest of the evening. Ana in any event can 

the network be meaningfully described as dominating producers 

more than it did before because producers compete for 25% less 

availabilities when in fact the network itself has by the same token 

9 _/ 

been given 25% less choice; it can make? 

10. Moreover, if, as tic Further Notice suggests, this pro¬ 

ceeding is to reopen the question of network use of network time, it 
is manifest that whether or not the Access Rule is relevant, it is less 
relevant than any number of other matters which cry out for a Commis¬ 
sion investigation. Three of the most obvious such other matters are 
the network facilities rental contracts with producers, as noted by 
the Commission itself in oral argument; the option clauses in net¬ 
work program licenses whereby networks may cancel every thirteen 


j)_/ In fact, it would appear that the only possible losers in this equation 
are the networks, since everyone else affected by the tighter situation 
prevailing in network prime time remains free to operate also in access 
time. However, according to the "Pearce Report",even the networks 
may in a sense benefit from a necessarily more restricted market by 
deselection of their weakest program a possibility suggested by their 
increased ratings since the rule. (And if this hurts those who produced 
the weak shows, does that hurt or heTo the production industry generally 
and/or the public?) 



week but producers only at the end of seven or ten years; and 
the implications of network ownership of multiple numbers of 
licensees (a matter which the Furth er Notice itself irferentially^ 
cites as relevant to the Access Rule in its reference to group 
buying practices). It is inconceivable that the issue can be 
resolved solely by reference to a factor, the Access Rule, 
whose influence, if it existed at all, could only be tangential 
and indirect. However, the direct factors, only exemplified by 
the three matters cited above, are enormously complex and 
ill suited to "investigation by comment. " 

11. Accordingly, NAITPD suggests the propriety of a threshold 

judgment by the Commission, either on the existing record alone 
or on the record as supplemented by limited comments, as to the 
relevance of the argument even if its factual premise is correct, 
before facing the need to open up in this rulemaking the vast issues 
whose study would otherwise be required. Only if the Commission 
then concludes that network domination of network prime time could 
constitute grounds for alteration of the Access Rule (as opposed to 
grounds for a separate proceeding addressed to other, more 
direct ways of dealing with that issue) need comments be requested 
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on the matter; at that time, if it comes, their appropriate 
parameters can also be made clear. 

12. "Impact on Hollywood " and em ployme nt in pro duction and 

d istributi on. The F urt her Notic e's discussion of this issue (paragraphs 
9-10) both concedes that its enormity -ould "preclude any decision 
within a reasonable time" if "required to be pursued in its 
entirety" (paragraph 1 0) and declines to rule on whether such a pur¬ 
suit is either permissible or relevant (Id. ). With respec t to the 
impact issue, there remain outstanding at least the following major 
questions: 1) has the Commission any jurisdiction to base a reg¬ 
ulatory action upon that action's negative or positive effect on 
Hollywood and if so what are the sources and limits of that juris ¬ 
diction; 2) what is the proper scope of the subject, a question 
whose existence the Furt her N otice recognizes insofar as it asks 
a number of specified "sub-questions" in paragraph 10; 3) what is 
the relevance of the answers to these questions to the larger issue of 
the efficacy of the Access Rule in achieving its fundamental objec¬ 
tives; 4) to what extent can Hollywood employment patterns during 
operation of the Access Rule be traced tc the effects of the rule 
itself and to what extent to the choice of the most powerful producers 




not to enter the syndication business (yet) because they prefer 
to produce for networks (at least until Act V of their effort to 
defeat the Access Rule); and 5) i I it still matters, what are the 
answers. 

13 . The Notic e does not allude to the question of jurisdiction, 

indirectly notes the existence of a definitional problem in setting 
up its four topics for comment, and states that the Commission 
is presently unprepared to rule on "the threshold question of 
relevance. " Insofar as adversary comments can assist the 
Commission in resolving either the four threshold law and policy 
questions or the ultimate question of fact they have already been 
sought and given, both in response to the original N otice and in 
the supplementary comments of July 1973, addressed solely to 
this subject. The matters which remain unresolved -- jurisdiction 
over the subject, scope of the subject, its relevance to the rule's 
objectives and its causal relationship to the rule's operation -- 
are all matters to be resolved by the Commission as a prerequisite 
to considering the factual data. If these questions are not now ripe 
for Commission resolution, however, as the Notice states, then it 
is also not yet time Tor investigation of the factual data, not only 
because they may prove irrelevant but also because their utility 
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would depend on iheir presentation being keyed to the answers to 

the preliminary questions of law and policy. 

14 . Moreover, here, as in the area of dominance, even 

resolution of the legal and policy questions does not facilitate 

meaningful comment because this area, as the Commission's 

inability to resolve the original comments demonstrates, is 

quintessentially one wherein the Commission must either take 

the investigatory initiative or decide -- wholly without its usual 

background of experience and expertise -- simply to believe one 

of the conflicting voices claiming to bear the truth. It might be 

noted, however, that absolutely no one in the industry -- not unions, 

not majors, not networks, not syndicators --in fact ever can know 

the whole answer here, or the program industry would be far less 

beset by strife and misunderstanding. Thus it seems that if the 

Commission wishes to enter this area, the most productive way is 

through the hearing procedure followed in the original access 

10 / 

proceeding, since this question covers the whole country (and 

indeed the whole world -- i. e. foreign programs) and the whole 

10 / For a summary discussion of the proceedings which underlay 
the Commission's decision to adopt the Access Rule see Mt. Mansfield 
Television, Inc. v. F.C.C., 442 F. 2d 470, 473-75 (2d Cir. 1971). 
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industry of program production as well as those of local broad¬ 
casting and local, regional and national advertising. Indeed, as 
the Commission apparently already suspects (See paragraph 10), 
this "one" matter may be bigger than was^the whole original 
Access Rule inquiry. And since the basic goal of the 
Access Rule was to diversify program sources during some part 

of prime time it does seem that more easily available indicants 
might suffice to determine whether it is doing so. 

15. Here, then, as w'ith the dominance area, it is NAlTPD's 

request that the Commission make a threshold judgment, either 
on the existing record (in this case fairly extensive as to at least 
the issues of jurisdiction and relevance) or on the existing record 
as supplemented by limited comments, as to the several above 
mentioned questions of law and policy before facing the need to 
open up this rulemaking to the extent otherwise required. Again, 
as with the dominance issues, only if and when those issues are 
so resolved as to require further inquiry, need the Commission 
determine either how to investigate the factual questions or where 
still further comments would suitably fit in. 

16. Effective date of rule changes. While the terminal date of 


these further proceedings (even without reference to any of the 
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matters herein raised) is in fact wholly unpre ole, this 
matter is so central to the workings o .n^ ind try that, the 
Commission’s handling of it so far has both been sr .ely respon¬ 
sible for its defeat in Court and the determining factor in virtually 
every disapproved aspect of the Access Rule's operation to date, 
inasmuch as everything which has been produced and purchased 
since the rule became effective has been produced or purchased 
on the assumption that the Access Rule may well be gone the next 
season. Yet the Furth er Notice specifically promises to continue 

precisely the same uncertainty, limited only by the (unmentioned) 

* 11 / 
holding of the Court that 16 months notice is a minimum requisite. 

While it is manifest that so long as partial or total rule revocation 
continues a daily probability, the matter of effective date alone is 
insufficient to replace chaos with stability, it is at least a first 
step and a first step which can be taken without regard to the res¬ 
olution of any other question raised either in the Further Notice or 
the other portions of this petition. 

11 / Since the F urth er Notice does not mention it, even this may not 
be known to many affected parties who were not involved in the litigation 
and may therefore not realize that no rule change now made could be¬ 
come effective prior to the 1876 season (unless it were to be made 
effective without reference to seasons at all), with the result that actions 
will continue to be based on the "here today, gone tomorrow" theory 
which has ever eaten at the vitals of the rule. 


V 


V 
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17. Accordingly, NAITPD requests that at a minimum and 

without reference to its action on the remainder of this petition, 
the Commission act first; separately ' contingently to resolve 
the question of effective date of any all changes in the rule so 
that this matter cannot again act both to confuse the substantive 
issues under concurrent consideration and to harm the public and 
the parties indiscriminately and from the outset. To this end 
NAI rpn proposes that any change in the present rule be made effec¬ 
tive no sooner than at the start of the first full season commencing 
at least sixteen months (the time held reasonable by the Court) after 
issuance of an unappealed final Commission order; or in the event 
of appeal, at the start of the first full season commencing at least 
six months after issuance of an appellate mandate affirming the 
Commission. Such a schedule would permit effectuation of any rules, 
whenever adopted, at the earliest time held lawful by the Court, 
while at the same time obviating any repeat of a proceeding which 
went on to some uncertain future date while all parties postponed 
decisions which should have been made, for fear of injury from a 
wrong guess. Moreover, it would guarantee that syndicators could 
do what the Commission has so far both invited and prevented - 
commit to program production of something taking more time and 
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more money than they can afford to lose through bureaucratic 
fiat instead of just through the whims of the marketplace or 
their own mis judgments. 

CONCLUSION 

For the reasons stated above, the National Association 
of Independent Television Producers and Distributors requests 
that the Commission clarify its July 17, 1974 Fur ther Notice 
Inviting Comments in the manner indicated in paragraph 1, supra . 

Respectfully submitted. 


KATRINA RENOUF 


July 22, 1974 


Renouf, McKenna & Polivy 
1532 Sixteenth Street, N. W. 
Washington, D. C. 20036 
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206 Federal Communications Commission Reports 

FCC 74-875 

: BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 

s In this Matter of 

Consideration or the Operation or, and 
Possible Chances, in. the Prlmt Time Ac¬ 
cess Rule, § 73.658(k) or the Commission’s 
Rules . . ... * . 

Memorandum Opinion and Order Concerning Clarification 

... ... .i 

(Adopted August 1,1974; Released August 9,1974) ’ ' • ; : 

f * .. . a- • • '. *. .« ' * i - ’* *5 

By the Commission; * * * I * 

1. The Commission here considers a ‘'Petition for Clarification of 
Nature of Investigation” filed on July 23, 1974, by the National Asso- j 
ciation of Independent Television Producers and Distributors | 
(NAITPD), following the issuance of our Further Notice Inviting • 
Comments in this proceeding (FCC 74-756, released July 17, 1974). 
NAITPD requests clarification of “certnin fundamental matters of 
law, policy and procedure, whose resolution appears vital to prepara¬ 
tion of a meaningful fourth round of comments on the subject of com¬ 
petition, network prime time dominance and Hollywood unemploy¬ 
ment” as invited in that Notice. Six points are mentioned. 

• 2. In our judgment, for the most part this petition must be denied. 
"What is sought largely (and entirely in the first three points) are 
expressions b}’ us on certain questions of a rather conceptual nature - 
e.g., what the objectives of the rule are now in relation to what they 
were originally (and, if changed, what are the new objectives), the 
relevance, of such matters as network-owned station group purchasing 
of programs and the networks* asserted greater dominance over the 
remainder of prime time (and whether these can be any justification 
for returning prime time to them), the relevance of the “impact on 
Hollywood” consideration both legally and in relation to the rule's 
basic objectives, etc. Further discussion of these matters at this point 
is neither necessary nor appropriate. We have dealt with them to 
some extent in our January Report and Order herein, and do not re¬ 
gard it as appropriate to do so again—thus in effect writing another 
Report and Order—until after review of the further comments to be 
filed. NAITPD, and other parties who have participated extensively 
in this proceeding before, no doubt have definite views on the questions 
set forth in the Further Notice (or b> ’ieved to flow from the subjects 
set forth there) and can formulate t in without help from us at this 
stage. 

-3. Some further observations are appropriate with respect to the 
“impact on Hollywood” matter, which is a difficult area both because 
of the “threshold question” oi relevance (or our authority to consider) 

48 K.C.C. 2d 


Docket 19622" 
• » 

• I ,. i 
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and because of tbc great difficulty an exhaustive effort to get exact facts 
would entail. As stated in the Further Notice, we are not prepared at 
this point to pass on the “threshold question” (which conceivably could 
turn on the nature of the facts as to the degree of impact). We believe 
that the subject can be explored factually, to an extent sufficient for 
the purpose of this proceeding, in the time allotted for comments. For 
example, NAITPD's long-standing members include producers of 
game shows and variety snows, who should be able to supply readily 
information as to the numbers of persons and payroll typically in¬ 
volved in the production of such programs. Other parties should be 
able to give similar information as to dramatic programs (both net¬ 
work and those produced for syndication), and similarly station 
licensees should be able to give data as to the numbers of persons in¬ 
volved in the increased local programming efforts which have occurred. 

4. NA1TPD also requests a statement (particularly in the last con¬ 
nection, but also generally) as to what the Commission’s staff will in¬ 
vestigate, and what it will leave to commenting parties. This is a 
nutter within the Commission’s discretion, to be decided in light of 
what is necessary or appropriate. If commenting parties have any' 
particular relevant data they wish to have the Commission consider, 
they should present it. 

5. Effective date. XAITPD urges that, in the interest of some degree 
of certainty in the industry, we specify now an effective date for what 
ever rule changes may result from our further decision herein. Its 
position is that the Court has held that, at least as to any change in¬ 
volving a reduction in “cleared” time compared to the present rule, the 
period between decision and effective date must be at least If. months. 
It asks ns to state that we will not put such changes into effect until 
the start of a season (September) at least 16 months after decision or 
six monf hs after appeal and affirmance. 

'. 6. Since this is one of the matters set forth in the Further Notice for 
comments (par. 4), it would be premature and inappropriate for us 
to set forth any final view at this time. We point out that, as mentioned 
before, it is our intention to issue a decision herein expeditiously so as 
to relieve the uncertainty involved as soon as possible. 

7. In view of the foregoing, IT IS ORDERED, That the “Petition 
for Clarification of Nature of Investigation” filed on July 23, 1674, by 
the National Association of Independent Television Producer's and 
Distributors, IS GRANTED, to the extent of the foregoing discussion, 
and in all other respects is DENIED. • ' • • ■ 

• *. Federal Communications Commission, 

; ’ : ' Vincent J. Mulmnk, Secretary. 

48 F.C.C. 2d 
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^cpurti.tc.'u jf justice 

^3asijui£jjjj, p.C. 20530 


September 20, 1974 


Honorable Richard E. Wiley 
Chairman 

Federal Communications Commission 
Washington, D.C. 20554 

Re: FCC Docket No. 19622: In the Matter of 

Consideration of the Operation of, and Possible 
Changes in, the Prime Time Access Rule, 

Section 7 3.658 (k) of the Commissions Rules. 

Dear Mr. Chairman: 


This is in response to your letter of July 19 1974 

? rime access rule. Docket 19622,' which 

?hi oil ^ Vtu S of , the Apartment of Justice on some of 
tne effects of the rule and of the modifications the 
Co;amission s January decision made in it, in terms of net¬ 
work dominance and competition. 

The prim f time access rule, initially adopted May 4, 
1970, grew out of very long-standing Commission concerns 
with respect to undue concentration of control over tele¬ 
vision programming by the three nationwide networks, and 
extensive studies as to how the Commission might alleviate 
this continuing problem to some degree. [See Repor t & Order 
C ompetition and Responsibil ity in Network Televi sion Broad- "' 
casting, 23 F.C.C. 2d 382 (lgfoY T T -Tne rule's essential aim 
was to open up at least a small portion of evening television 
time to competition among present and potential independent 
program sources, in adopting this rule, the Commission hoped 
some greater degree of diversity of programming 
available for television broadcasting. a 

While the Commission was considering the adootion of 
rules to accomplish these purposes, and subsequent to their 

i£ n ' th ? D *P a * tment wrote to the Commission indicating 
that the goal of these rules was generally in accord with ^ 
the overall objectives of the antitrust laws in seeking to 
maintain and enhance competition in all aspects of television 
broadcasting. [Letters from the Assistant Attorney General, 
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iwwitrust Division, to the Chair—.a** ^ . . 

*7 a 7 f °7 C "' :0 • a seasonable chance to work, could be an i- 0 o-ta-h 
i ' irst step ln fostering the emergence of diverse ' rdeoe-de-i" 
program sources and curtailing undue network program control 

' -id V hOV/ ° Ver ' the prirr10 tirr ‘ e access rule never 

-ad a chance to become a stable eler « in the broadcast 
regulation environment. Adopted May 197n 
to be fully effective Octobe? 1, it' 1. ' Four' XT/ 
its adoption, however, the Commission on August‘t“ 'l970 

JJS?T nd ^ thS rUlG ' dela Y iag until October^! 

1172, the efrective date of the off-netwo-k and £ Pa h,« 0 *,•, 

provisions. [25 F.C.C. 2d 313 (1970) App^diS I]? Sn 

October 26, 1972, only twenty-five dav S subsecue-t to *-he 

- C fi?-he- Ule i S fu ^~ effective Sate, the Commission initiated 
“ further xule making proceeding concerning possible rrod-i-^ 

S l a« 2 n r ° a ' ° r c * tensi °" ol the rule.® U7 ??c?C 2d 

JLndPd ? tL’ Ja ?/f ry ' 1974 ' tho Commission substantially 
emended the rule. [4$ F.C.C. 2d 1081 (1974)]. 7 

ThG c ° art of Appeals refers to certain evidence succestinc • 
Jiat overall netv;ork power has been \sugge^st:mg 

by the prime time access rule? (Inp^pSiSn? pi. 

-rd S if X ?S t bG . an im P° rtan t competitive conclusion, if correct’ 
end if the rule had been afforded a reasonable period within ' 

k? W ° Uld suggest ' however, tha^empiricaAvidence 
y K fc reliabl ° in this matter and that all the relevant 
bave . no Y bGcn adequately examined. Competitive policy 
eno the Commission's responsibilities under the public intent 
test must be directed to long-term, effects. The ? simpL ?act 

to q-eat weiSht a L e S denCe n ° W a Y ailable does not seem entitled 
to g^eat v/eight in the present circumstances, since the D-imc 

“. K “ st r V le «“ »«v« ? iver - •» opportunity to vorJ. ? totil 
n ° P°? sibil ity of determining by empirical evi- 
oence what che resulting competitive relationships are. 

Such an unstable rule simply did not give independent 
~ erS any reasonablG opportunity to develop and successfully 
racket programs for the prime time access period. Generally more 

p-o"i?abl? eaS ? n 15 nccessary t0 Plan P^grLming’and Slier It 6 

Excessive and rapid changes in marketing prospects 
a £ G likely severely ^o retard the development of an independent 
program production industry ever, if they do not entirely p?“2nt 
i.. Therefore, if this type of rule is to be used, Commission 


-2- 




a durances are needed which will penr.it independent program 
producers to proceed with confidence that marketing prospects in 
the future will be reasonably stable. Recently, the Commission 
endorsed proposals for the long-term funding of public broad¬ 
casting as desirable for necessary advance program planning. 

See Testimony of Commissioner Robert E. Lee Before the Sub¬ 
committee on Communications of the Senate Committee on Commerce 
on Long Term Federal Financing of Public Broadcasting, August 6, 
1974. Analagous considerations appear to be applicable here. 

While it is too early to determine whether the original 
prime time rule is in fact likely to produce its intended 
results, we believe considerations of fairness dictate that it 
be given a decent opportunity to work or not. The Department, 
accordingly, recommends that tne Commission restore the original 
prime time access rule as initially formulated and that it 
accompany this action with an announcement that it intends to 
let the rule remain in effect for a suitable period, perhaps 
five years. Such a time period should be adequate to permit not 
only the development of any new independent production capa¬ 
bilities but also of any necessary supporting services, such as 
syndication, promotion, and financing. Upon completion of such 
a trial period, the Commission would have available an extensive 
basis of empirical information sufficient to measure the success 
of its objectives. 

We recognize that the Commission's responsibilities under 
the public interest standard of the Communications Act are not 
the equivalent of the responsibilities of the Department of 
Justice under the antitrust laws. Our comments, therefore, are 
not intended to indicate that we will refrain from taking such 
action as is consistent with our responsibilities. In fact, as 
you know, the Department has pending and is actively prosecuting 
against each of the three national networks, antitrust suits 
aimed at opening up what we believe to be an anticompetitive 
market structure in network television programming. The relief 
sought in these antitrust cases is not dependent upon what the 
Commission does in this proceeding. Both do, of course, seek 
to promote competition in television programming and to diminish 
network dominance in that field. 

Upon reviewing the filings herein, the Department may wish 
to make further comments. 



THOMAS E. KAUPER / 
Assistant Attorney Gerteral 
Antitrust Division 
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REVISIO N November 15, 1974 - B 

COMMISSION ISSUES STAFF INSTRUCTIONS IN PRIME TIME ACCESS PROCEEDING 

(DOCKET 19622) 

The Commission has instructed its staff to prepare a decision adopting 
new provisions for the prime time access rule. 

Under the new provisions, which would become effective otptember 1, 1975, 
television stations in any of the top 50 markets in which theie are three or 
more operating commercial television .stations would not be permitted to 
broadcast network programs offered by any television network, or programs 
previously offered by any television network, for a total of more than three 
hours per day during prime time--7 - 11 PM local time (6 - 10 PM in the 
central and mountain time zones). 

The following categories of programs, however, will be excluded from this 
1 imitation: 

1. Special news programs dealing with fast-breaking news events, 
on-the-spot or related coverage of news events, and political 
broadcasts by or on behalf of legally qualified candidates; 

2. Regular network news broadcasts when immediately adjacent to 
a full hour of continuous locally produced news programing; 

3. Runovers of live network broadcasts of sporting events where 
the event has been reasonably scheduled to conclude before the 
beginning of the restricted time period, the event has gone 
beyond its expected duration due to circumstances neither 
foreseeable by, nor within the control of, the network; 

4. Network broadcasts of an international sports event (such as 
the Olympic Games), New Year's college football games, or any 
other network programing of a special nature, other than motion 
pictures, when the network devotes all of its own time on the 
same evening to the same programing, or all of it except brief 
incidental "fill" material; and 


(over) 
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5. Network or off-network progress designed for children and 
public affairs programs or documentaries. 

Definit ion : Documentary programs are defined as "any program which is 

ncn-fictional and educational or informational, but not including 
programs where the information is used as part of a contest among 
participants in the program." 

The Commission expects to issue its final decision, which will elaborate 
on these? points and will cover additional points, before the end of the year. 

Action by the Commission November 14, 1974. Commissioners Wiley 
(Chairman), Hooks, Quello and Washburn, with Commissioner Reid concurring 
and Commissioners Lee and Robinson dissenting. 


FCC 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


FCC 75-67 


29756 


In the Matter of 


ConsId< ration of the operation 
of, and possible changes in, 
i he prime time access rule, 
$73,653(10 of the Comrai SSIO,.' S 
Rules. 


Docket No. 19622 


SECOND REFOR T AND ORDE R 
(Proceeding Terminated; 

Adopted. January 16, 1975; Released: January 17, 1975 
by the Commission: Commissioners Wiley, Chairman; Lee and Reid 

concurring and issuing btaternnts; Commissioner 
Robinson dissenting and issuing a statement. 

Introduction 

1. In this Second Report and Order, the Commission decides 
the form of the prime time access rule" (§73.658(k) of the 
Commission's Rules). The substance of the various 

provisions of the rule, to be effective in September 1975, is set forth 
n the next paragraph; it will be noted that it is similar to "PTAR I" 
t ie original rule adopted in 1970, except for certain exemptions which’ 
largely represent waivers regularly granted under that rule, new pro- 
Vi* ons as to use of feature film, and an exemption for network or 

^°* 5raEimln 2 which is: (1) programming designed for children; 

(-/ public affairs programs; or (3) documentary prograns, 

‘n paragraph 62, below, we discuss the future of the rule, 

< loo, in paragraph 60. below, we set forth our view, that'the public in¬ 
terest requires stations subject to the rule to devote a substantial 
proportion of prime rime to programming of particular local significance.!/ 


!/ We do not consider at this time, nor discuss further herein the 
anti-multiple exposure" rule proposed by Sandy Frank Program Sales Tnc 
a syndicator, under which no more than one program of the same series 
c uld be hi oadcast each, week during access time by a station rubied 
'.o the rule. Such a r ile, which if adopted would in, >u con^ii r ole 

i "i’.o in the operation of many stat ions, is outside the scope of t» 
proceeding. y 
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2. In substance, the provisions of the new rule, effective 
September 8, 1975, are as follows (text is set forth in Appendix A): 

(a) Network-owned or affiliated stations in the 50 largest 
markets (in terms of prime time audience for all stations in the 
market) may present no more than three hours of network or 
off-network programs (including movies previously shown on a 
network)during the hours of prime time (7-11 p.m.E.T. and P.T., 
6-10 p.m. C.T. and M.T.). 

(b) Certain categories of network and off-network pro¬ 
gramming are not to be counted toward the three hour limitation; 
these are generally: 

— Network or off-network programs designed lor 
children, public affairs programs or documentary programs. 

— Special news programs dealing with fast-breaking 
news events, on-the-spot coverage of news events or other 
material related to this coverage, and political broadcasts 
by or on behalf of legally qualified candidates for public office. 

— Regular half-hour network news programs when imme¬ 
diately adjacent to a full hour of locally produced news or 
public affairs programming. 

— Runovers of live network coverage of sports events, 
where the event has been reasonably scheduled to conclude 
before prime time . 


— For stations in the Mountain and Pacific time 
zones, when network prime time programming consists of a 
sports or other live program broadcast simultaneously through¬ 
out the United States, these stations may schedule programming 
as though the live network broadcast occupies no more of their 
prime time than that of stations in the other time zones. 

— Broadcasts of international sports events (such 
as the Olympics), New Year's Day college football names, or 
other network programming of a special nature (except other 
sports or motion pictures) when the network devotes all of 
its evening programming time, except for brief "fill" material. 

to the same programming. 

✓ 

(c) Another provision includes definitions of the 
terns programs designed for children" and "documentary 
programs". 
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I• Bac kground and Description of Comments . 2/ 

3. The prime Lime access rule, §73.658(k.) of the Commission's 
Rules, was originally adopted in May 1970, and, with some modifications 
adopted later that year, went into effect October 1, 1971, as far as 
the basic restriction on prime-time network programming was concerned. 

The restriction on use oi off-network and feature film material during 
the time cleared of network programs went into effect October 1, 1972. 3/ 
This rule, "PTAR I", provides that stations (network-owned or network- 
affiliated) in the 50 largest U.S. television markets may not carry more 
that three hours of network programs each evening during the four prime 
time hours (7-11 p.m. E.T. and P.T., 6-10 p.m. C.T. and M.T.); and that 
the one hour thus cleared of network programs may not be filled with 
off-network material or feature films shown by a station in the market 
within the previous two years. The rule contains an exemption for net¬ 
work programs which are "special news programs dealing with fast-breaking 
news events, on-the-spot coverage of news events and political broadcasts 
by legally qualified candidates for public office." The May 1970 decisiou 
also contemplated waivers of the rule generally in two other types of 
situations, which have been granted since: (1) where stations carry a full 
hour of local news or local public affairs material immediately before 
prime time, and wish to carry a half-hour of network news at the beginning 
of prime time without its counting toward the permissible three hours; 4/ 
and (2) sports runovers, where a network telecast of a sports event normally 
would conclude within the allotted time but possibly may not. This matter 
arises chiefly with late-afternoon sports events scheduled to last until 
7 p.m. E.T., but also sometimes occurs with respect to evening sports 
events. While not specifically mentioned in the decision adopting the 
rule, there has also been in effect since 1971 a waiver for one-time 
. network news and public affairs programs, those not part of a regular 
series. Waivers have been granted since early 1972 for particular off- 
network programs ( Wild Kingdom , National Geographic , etc.). There have 
also been waivers to take into account time zone differences. In a few 
cases,where requested by individual stations, waivers have been granted 
to permit use of 3-1/2 hours of network or off-network material in one 
evening if accompanied by a reduction in such material on a later night 
soon after. 

2/ For a longer discussion of the background of this natter, see the 
January 1974 decision in Docket 19622, modifying the rule, pars. 4-25, 

44 FCC 2d 1081, 1082-1092. 

3/ See Re port and Orde r in Docket 12782 (May 1970), 23 FCC 2d 382, and 
decision on reconsideration (August 1970) generally affirring but making 
some minor changes, 25 FCC 2d 318. 

4/ This principle was extended in a few cases in 1973 to permit carriage 
ol the A ISC Reasoner Report program at 7 p.m. E.T. without counting toward 
the permissible three hours, where it is both preceded and followed by a 
half-hour local program, one of which is public affairs. 
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A. While not required by the terms of the rule, two other 
developments have occured. hirst as far as network origination of 
programs is concerned, the time cleared of network, programs has been 
the first hour of prime time, or 7-8 p.ra. E.T., Monday through Saturday. 

On Sunday, CHS and NBC have run from 7:30 to 10:30, leaving 7-7:30 and 
10:30-11 as cleared time; ABC has alternated between that schedule and 
8-11 p.m. Second, while the rule applies only to the top 50 markets, 
as a matter of business judgment, the networks decided not to present 
more prime time programming on affiliated stations below the top 50 
markets. Therefore, the rule has led to an across-the-board reduction 
in network schedules, from 3-1/2 hours on weekdays and A hours on 
Sunday before the rule (25 hours total) to 3 hours a night (21 hours 
total). J>/ 

5. Because of complaints about the rule's effects and the 
filing of three petitions seeking its repeal, the Commission instituted 
the present inquiry and rule-making proceeding, Docket 19622,on Octo¬ 
ber 26, 1972. This was designed to explore the rule's operation and 
consider changes in, or repeal of, the rule. Comments in response 

to the Notice of Inquiry and of Proposed Rule Making _6/ were filed 
early in 1973, and two days of oral argument was held in July 1973 
(with additional written submissions). A total of 59 parties filed 
initial and/or reply comments or participated in oral argument. Including 
independent producers, distributors and their association strongly sup¬ 
porting the rule; major film producers and other independent producers 
urging repeal; the three networks; labor organizations (opposing the 
rule); three "public" groups supporting the rule; station licensees on 
both sides; and various other parties. 

6. On January 23, 197A, a Report and Order was issued, making 
certain changes in the rule to be effective in September 197A. JJ All 
restrictions were removed from Sundays and from the first half hour of prime 
time (7-7:30 B.T., etc.). One of the remaing six 7:30 - 8 p.m. half- 
hours could be used for network or off-network material of certain types 

— children's specials, public affairs or documentary programming 
("documentary" was defined to include programs which are educa¬ 
tional and informational and non-fictional, but not where the information 
is part of a contest among participants). Finally, feature films were 
barred entirely from access time periods. Following this decision, the 
networks made plans to use the additional time made available to them. 


5/ ABC presented four hours of programming on Sundays in late 1970, 
but early in 1971 cut its Sunday programming back to three hours. 

6/ Notice of Inquiry and Notice of Proposed Rule Making in Docket 19622, 
ICC 72-957, adopted October 26 and released October 30, 1972, 37 F.R. 
233A9, 37 FCC 2d 900. 

JJ Report and Order in Docket 19622, FCC 7A-80, adopted January 23 
and released February 6, 197A, AA FCC 2d 1081. 


I 


/ 
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All three- networks planned to present four hours on Sundays; NBC planned 
one-hour shows on 44 Saturdays mostly of a news-magazine type; CBS planned 
44 half-hour programs at 7:30 on Saturdays, generally children's program¬ 
ming; and ABC planned only 6 to 12 one-hour news documentaries or 
children's programs on Saturdays. Thus, under these plans, all of Sunday 
prime time would be occupied by network programs, and, on an annual basis, 
..bout hall of the Saturday hour previously cleared. 8/ 

7. The National Association of Independent Television Producers 
and Distributors (NAITi’D), one of the most vigorous proponents of the 
original rule, sought judicial review of this decision, appealing to the 
U.S. Court of Appeals for the Secon- 1 Circuit which had affirmed the origi¬ 
nal rule in May 1971. 9/ In connection with its appeal, NAITl’D sought 

a stay of the changes for a year, or until September 1975, claiming that 
the period of 7-8 months allowed was too short a time for independent 
producers to adjust to "PTAR II". This stay request was 

denied by us and also by the Court,but the Court set an expedited schedule 
and on June 18, 1974, issued a decision. The decision ( NAITPD et al v. 
f'CC ) 10 / did not rule on the merits of our January changes or the con¬ 
tentions of the appellants on both sides (NAITPD et al.urging a return 
to the original rule, some major film producers and independent producers 
urging repeal). Rather, it held that the Commission had acted too pre¬ 
cipitously in making the changes effective this fall, particularly since, 
when the original rule was adopted in May 1970, the networks were given 
some 16 months grace before the effective date in the fall of 1971. 

I he Court enjoined us from putting the changes into effect before Sep¬ 
tember 1575, and remanded the matter to us to determine what the effective 
date should be. 

8. While the Court did not rule on the substance of the changes, 
it did indicate some areas where it believed further Commission inquiry 
would be appropriate. It is suggested that we get the 

views of public groups — consumer groups, minority groups, etc. — 


_?/ If appears that the expansion of network time by an hour each on 
Sundays would have resulted In six additional situation comedies (although 
the new programs wo ’d not necessarily have been a\l on Sundays since there 
wa.s io be some rearrangement of schedules). As to NBC's planned use of an 
hour on most Saturdays, strong opposition to this was expressed by NBC 
affiliates in May, and it was not at all certain as of early June that 
this planned programming would have been presented had the rule remained 
in effect, or that affiliates generally would have cleared it if it had 
been carried on the network. 

9/ Mt. Mansfield Tel ev 1 si on. Inc. v. ICC, 442 I'. 2d 470 (C.A. 2, May 1971). 
.'\'J nation al nss oci at ion of In dc- a. r . at Televi sion l 'rodur . : s and Distributors 
et .il. y. l- cc a nd IMS . 502 F. 2d 249 (U.S.C.A. 2, _ decideT J*iuieTT8 , 1974)”. ’ 
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particularly concerning the effect of the rule on television advertising 
in prime tine, 11/ and the impact of the rule on programming for minorities. 

It was also suggested that playwrights and actors could offer views as to 
the effect of the rule on their professions. Aside from this broader 
input, the Court also expressed * the. desire for more definite statements 
concerning three matters: the argument that the rule works to increase, 
rather than diminish, network dominance; the effect of the rule on compe¬ 
tition, as to which we were urged to get the views of the Justice Department; 
and the question of economic impact on Hollywood, the argument being that 
the rule, by reducing the amount of prime time available for network programs, 
has a serious impact on the U.S. program production industry and employment 
in it. 


9. In light of these Court observations, we issued on July 9, 

1974, a Further Notice Inviting Comments in this proceeding (FCC 74-756, 
released July 17, 1974, 39 F.R. 26918). We invited comments from parties 
on the six points mentioned by the Court, and from consumer groups, 
minority groups and the public on these points as well as concerning the 
rule generally. The question of the appropriate effective date was also 
raised. Shortly after issuance of the Further Notice , the Commission's 
Office of Network Study directed letters to numerous consumer and minority 
groups, as well as labor and guild organizations, specifically inviting 
their comments. Most of these responded, as did numerous other organizations. \2f 
Comments and reply comments in response to this Further Notice were due by 
September 20 and October 10, respectively (though a number of parties, 
particularly public groups, filed late). 


10. Description of comments in response to the Further Notice . 

A total of 43 formal and informal initial comments were filed in response 
to the Further Notice . Of these, 17 were from public groups, all but one 
of them supporting the original rule and opposing the January PTAR II 
modifications. They also opposed waivers or any other relaxations, and 
also suggested additional regulatory requirements. The Department of 
Justice also supported the original rule. The Office of Telecommunications 
Policy (OTP) urged repeal of the rule entirely. Of 24 comments from 
private parties, 9 urged return to the original rule — NAITPD; ABC 
(althougn not viewing the PTAR II compromise as unsatisfactory); Westing- 
house Broadcasting Company, Inc. (Westinghouse); Station Representatives 
Association (SRA); program suppliers Sandy Frank, Time-Life Films,Inc. 
and Viacom International, Inc.; and TV licensees Leake TV, Inc. (Little 
Rock and Tulsa), and Wometco Enterprises, Inc. (comments relating chiefly 
to Miami). Ten (10) comments from private parties urged repeal of the 
rule -- three from six major film companies (Warner Bros. Television- 


JJL/ The Court noted the two sides of this question urged by opponents 
and proponents of the rule respectively: that the rule has increased the 
number of commercials in access time, and that this development is offset 
by increased opportunity for local advertisers. 

.?_/ Ike groups contacted by letter from whom no response was received 
(directly or through another affiliated organization) were the Consumers 
Federation of America, National Association for Better Broadcasting, Asian 
Americans for Fair Media, and the National Council of Senior Citizens. 
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United Artists MC.M television, MCA Inc.-20th Century Tox.and Columbia 
Pictures Television); CBS; National Committee of Independent Television ** 
Producers (NCITP); Screen Actors Cuild, Hollywood Film Council and Writers 
t-uild of America (West) in joint comments; Authors League of America,Inc.; 
and licensees Metromedia, Inc. (chiefly independent stations in New York, 
Washington, Los Angeles, etc.), KOOL Radio Television (KOOL-TV, Phoenix)’ 
and Nevhouse Broadcasting Coip. (comments relating chiefly to Syracuse). 
..BC supported the PTAR II compromise. Four other parties took no position 
as to the basic rule. The latter were Motion Picture Association of 
America, Inc. (MPAA, urging repeal of the feature-film ban), Association 
oi Independent Television Stations, Inc. (INTV, specifically taking no 
position because of a split among its members); the Wolper Organization, 
Inc. (urging further consideration of its proposal for an exemption for 
educational .value" programming); and Bill Burrud Productions, Inc. 
(seeking definition and clarification as to the status of off-foreign 
network material under the off-network restriction). 


11. Fourteen reply comments were filed, including 9 by 
parties who had filed earlier comments, and five new parties. The new 
ilmgs included Post-Newsweek Stations, Inc. (Washington, Miami, 
Hartford and Jacksonville), and four public groups — the American 
Civil Liberties Union (which had participated in the proceeding in 1973) 
and public groups in the St. Louis and San Francisco Bay areas and in 
labama. All of the new parties supported the original rule. The 5 
comments from new parties are in large part not proper reply material, 
being original statements of position rather than an answer to something 
lied in initial comments. This is not entirely true of the ACLU 
and Post-Newsweek comments, and the other three are, for the purposes 
o this decision, cumulative of earlier material filed by public groups. 
The comments listed are considered herein. 13/ Parties filing comments 
and reply comments are listed in Appendix B. 


1-1/ We do not consider herein, except to note the genera] 
pi o or con, material filed later than October 11, the due 
•>r i ing comments. This includes comments from the Off 
Communication of the United Church of Christ (supporting 
some Urban League chapters filing informal comments to th 
;.ect as Youngstown and Grand Rapids filings earlier, an; 
F “ f ^ by Warner Bros - Television and other major. 


position taken 
date 
ce of 
he rule) , 
same 

supplemental 
, and Sandy 
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in the proceed!ng at this^staee^havp~^h” t fw PartieS P-ticipating 
Y jews - intv. th^ t^T/r their earlier 

formerly strong supporters of PTAR I now titV' l t * Mctromedla . 

orge repeal. Metromedia claims tha 'th r 1,0 P ° Sition 

oi independent stations because of nnro • f works to the detriment 

by affiliated stations in selHnc sophisticated techniques used 

TVs position supporting the Jile adVertisil ^ Leake 

news operations on weekdays) is a reversal of ®“ CCCSt :“ 1 hour -l°ng 

Newsweek s support for the rule is to «=« 1 f 1 earlier stand. Post- 

its oral argument position supporting Te\TiT' f *V^ 

-t urging repeal of the off-network limitation N 3 Vs rCStr * ction > 

favoring PTAiv tt imitation s position 

majors' argument’for repeal?^ ro^hW S thI i8 ° rOUSly / PPOSin8 the 
Position expressing support for the rule in ltS ° ral ar 8 u ment 

and an end to controversy This nnc'fi n ‘-he interest of certainty 

od<ls with it, original portion, as ^“^72 « 

urging repeal. 14/ Otherwise the *7 1972 P etici °ners strongly 

as they had earlier. A detailed analysis^ CUCh the Same P ositlon s 
in Appendix C. ly is of the comments mentioned appears 


£on ZZ Z *r ° f *“• proceeding has 

<"d the 1‘TAit „ coa P ro»ise Itnsccephb e oW 1 ' cT" '"V* «« “* 

repeal, as it has before althnne,. , C ~ S ur S es ultimate 

Just as it d id in oral argument (its nnliM 3 ?* 3ay before ful1 repeal 

bf in effect for 1975-76, with full rene J ft n ° W that PTAR 11 should 

* with .ull repeal effective in September 1976) 
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I1 Dis cussion and Conclusion s 

13. As stated at the outset, the Commission has decided to return 
to PTAR 7, the original rule adopted in 1970, except for the codification 

of certain waiver practices which have grown up under it (sports runovers, 
network news following an hour of local news, time-zone differences, etc.), 

and except for netwoik or off-network programming which is designed for 
children, public affairs or documentary programs, and different provisions 
as to feature films. Most paragraph references below are to Appendix C 
( C-3 etc.) 

A. Arguments of Opponents of the Rule 

14. In evaluating the arguments of the majors and other 
opponents of the rule, it is important to bear in mind the rule's 
primary objectives: to lessen network dominance and free a portion 
of valuable prime time in which licensees of individual stations 
present programs in light of their own judgments as to what would be 
most responsive to the needs, interests and tastes of their commun¬ 
ities. At the same time, the rule seeks to encourage alternative 
sources of programs not passing through the three-network funnel so 
that licensees would have more than a nominal choice of material. 

These are still valid objectives. It was also noted that this 
increased supply would ba a concomitant benefit to independent 
stations; and "it may also be hoped that diversity of program ideas 
may be encouraged by removing the network funnel for this half- 
hour Thus, diversity of programming was a hope, rather than 

one of the primary objectives. It was emphasized that the Commis¬ 
sion's intention is not to smooth the path for existing syndicators 
or encourage the production of any particular type of program; the 
"types and cost levels of programs which will develop must be the 
result of competition which will develop." 15 / 

15. As to the matter of network dominance, it is readily 
apparent that, as far as network control over station time is con¬ 
cerned, it is reduced by the requirement of cleared or access time, 
and that certain public advantages have resulted. These include, 
the local programming activities which have been stimulated, 
including those mentioned by the various minority and other citizens' 
groups filing herein (pars. C-3 - C-5), and others such as those 
mentioned by Leake TV, Wometco in Miami, and Fost-Newsweek stations 
(par. c-50;, and others in Boston, Washington and other places. 

It may Be that these programs in some cases would have been pre¬ 
sented anyhow, and possibly at a reasonably desirable hour in 
prime or fringe time; but their presentation in high-audience 
hours is certainly facilitated by the rule, as Wometco, Urban League 
and the others point out. These showings afford tangible evidence 

AV See the May .1970 Report and Order in Docket 12782, pars. 23, 25- 
. 6, 23 I CC ?d 382, 393- i97. iiie matter ol local prog,ramming was also 
mentioned in a footnote as being in the public interest (23 FCC 2d 
395, footnote 37). 
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01 the benefits flowing from the rule. 16/ The g ._ p 

sentation of syndicated programs which Tn thl ,? app f les to the pre- 

partlcuiar appeal to their stations' audiences such^s^ ■ ,UdCment » have 
and Hee Haw after their cancelliUnn „ I, ’ 6u ch as Lawrence Welk 

in this respect has provided a eienif" etW ° rks ‘ In sum » the rule 

freeing licensees to exercise their own 8 1 * publlc benefit, in 

of significance in this ^ 
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the amount they spend for programming a “ css Program time (less 

to earlier material herein) 17/, compared to^f/ Chan 33X accord ing 

\ et from the networks for network time Thus tf Which they ^P^ally 

which to support local programmingefforts We fLT ^ m ° ney from 
important and valid consideration. an 

a body of T enC ° Ura ^ent of 

as well as affiliated stations, by maki™ Stations aay use 

presentation. Such a bodv of , 8 F tirae available for its 

C-4*j, C-55 and Appendix D) While^e 08 developed (see pars. C-29 
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time as to the character of this nroer*,™* y / lnal Judgment at this 
judgment is ever appropriate). There STff Such a 

in network programs, and thus no doubt in’nr ’ been a reduction 

off-network material; however the latter f Sra “ s which COuld become 
quantity, in view of the rather larte n V® r * ther spec ulative as to 
network prime-time programs not 1 stinH ° f CUrrent ard recc « 

" PaCkaE °- and in^oased network use 0 ^“^ ,£,“;^ c ' ,n,Uc ^ 


!n the reply comments of Warner et al it i , , 
e ° lo ;f 1 Programming cannot be used to WifJ th** Clalmed that the impetus 
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In any event, we conclude that it is definitely in the public interest to 
encourage the development of a body of new (not repent) programs outside 
of the network process, and thus provide opportunity for the development 
of new program approaches and ideas. 18 / 

17. On balance, we conclude that the rule also has other benefits. 
These include the increased opportunity for non-national advertisers as 
well as an optional outlet for national advertisers who r.ay choose to 
use spot rather than network messages.19/ There is increased programming 

of a public service character presented by ABC as a result of its 
greater profitability under the rule (see par. C-50) . Finally, there 
is the emergence of successful distributors who are able to finance 
their own and others' production of network and non-network programs, 
e.g., Worldvision and Viacom (sec pars. C-28 and C-49(a)). As a 
result there is now an increased number of producers active if- prime 
time. In light of the different views as to the present effect on 
independent stations, we do not attach significance at this time to 
the benefit to independent stations formerly claimed and still asserted 
by some parties. 


18/ At the 1973 oral argument some NCITP members claimed that the networks 
exercise no creative control but are simply a conduit. Whether or not 
this is true with respect to the conception and actual production 
of a program, the networks obviously exercise a high degree of control 
in the real sense that they select the programs for network exhibition, 
according to their views of their needs at a particular time, and 
also control the continuation or cancellation of the program. 

19 / We believe that this is not outweighed by programming (pars. C-ll-12 
and C-45-4). We note in this regard that most of the public groups did 
not express great concern about the commercial level of prime time 
access programming. 
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16 Diversity and ot her programming considerations . We do not 
resard the various points urged by Warner et al., and other «PP° n ents as 
warranting repeal of the rule, or modification 1 eyond that adopted herein. 
Of th * 9 points mentioned by Warner (other thr « first Amendment arguments 
discussed below), the most significant are those relating to the character 
of access-period programming, since we must always keep foremost in mind 
the interest of the viewing public rather than the interests o. private 
parties. We reject the argument concerning lack of diversity and quality, 
as a basis for action at this tine beyond that taken herein, for a combina¬ 
tion ol reasons. First, we are persuaded that the rule has not yet been 
fully tested. An evaluation of its long-term potential cannot be made 
at this point, with respect to the kind of programming which is likely 
to develop with time and a more favorable climate. The uncertainties 
mentioned in par. C-A9(b), have undoubtedly had a discouraging effect 
on investment in the development of programs other than those most easily 
produced and readily saleable. We note the failures mentioned by Warner, 
et aL (par. C-61); but it is arguable that a number of these resulted 
from various uncertainties, including the uncertainty as to the judicial 
affirmance of the rule until May 1971. 20/ Also, we cannot agree with 
Warner,et al. that the first year afforded a test simply because, although 
the "off-network" and feature film restrictions were not in effect, only 
23% of access time was occupied by such material. This, over A50 half- 
hours, when taken together with the amount of time then and now devoted 
to news and other long-established usages, could well have been a formid 
able obstacle, along with the other uncertainties just mentioned. Finally, 
we believe that the case for economic factors being an iron-clad, immutable 
obstacle to more elaborate programming efforts has not been made. See 
par. C-62, particularly NAITPD's filing, and the January 197A decision 
herein, pars. 89-91,AA FCC 2d 1081, 1137-38. In sum, we do not think it 
is established that "nothing different is to be expected", given reason¬ 
able certainty as to the rule. 


19. It is also to be noted that there fs by no means a total 
lack of diversity, even though the emphasis is on game shows. 

There are a number of programs of other types, including animal shows 

and musical variety shows. Thus, the picture is not as 
monotonous as Warner's description might indicate, even looking at syn¬ 
dicated programming alor.e. See pars. C-51-52 and C-55, and Appendix D. 


70/ See Report and Order in Docket 19622, AA FCC 2d 1081, 1165, 
concerning Metromedia's Primus program. 
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2D. Perhaps norp fundamental Is the question of to what extent 
repeal or really substantial abridgement of the rule would be justified 
on the basis of a Commission evaluation of such matters. Action on a 
basis like this has the danger of reflecting the Commission's personal 
predilections and prejudices. A related question is, assuming such an 
inquiry is appropriate, what standards should be used, and whether they 
should be applied, in a sense, retroactively and without any public input 
into their formulation. For example, assuming that 65.6'. of access 
entertainment time devoted to game shows is undesirable, what about 41.2 a 
of network prime time devoted to crime-drama shows of various types? If 
we look at the concentr-tion of game shows in certain markets such as 
Cincinnati or Albany, must .:e not look also at three network crime-drama 
shows opposite each other on Wednesdays at 10 p.m.? 

21. We do regard it as important to provide greater opportunity 
for the presentation in access time of certain kinds of material which 
are to some extent inhibited by the rule. One of our objectives in so 
doing is to promote an incr ase in the range of fare available to the 
public at these times. Should the time come to review the rule 

again, it may well be that a continuing lack of diversity will be grounds 
for change; but we do not find it so now except as provided herein. 

22. Warner et al. urge two other points concerning programming: 
the undesirability of use of foreign product, and under-representation 

in access programming of minority groups and women. As to the first, 
Warner claims that the rule discriminates against American producers 
and favors foreign producers, which is also urged by another producer, 

Bill Burrud. Our conclusions are basically the same as they were earlier; 
see January 1974 decision, pars. 98-99, 44 FCC 2d 1141. In light of the 
reduced role which foreign product plays in access programming this year 
as compared to earlier years under the rule, action to repeal or sub¬ 
stantially abridge the rule on this basis is not warranted.21/ While 
it is regrettable that American producers face off-foreign-network 
competition, which comes in with a cost advantage, this is a situation 
which obtains elsewhere in our economy. As to the other point — 
alleged irrelevance of access-period programs from the standpoint of 
minority groups and women, and American social problems generally — 
this is much too speculative a matter to afford basis for action at 
this time, oarticularly in view of the impetus to local programming* 

See also pars. C-3 and C-42. 


22/ According to the majors' joint appendix, off-foreign network programming 
(the only foreign-produced material which probably should be considered in 
this connection! occuoied 7.2% of access entertainment time in 1974-75, 
compared to 14.3% last year and 17.6% in 1972—73. 
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23 * Laurents - With respect to the argument concerning 

increased network dominance in the broad sense, the case for that proposition 
is not established in this proceeding. Ketvork dominance Is obvio-j-l- 
reduced by the reduction in network price time progrern'ng; and this rr- 
rfuctio,, 1., only slightly lesser,by the scr.eshat ^reet^r 
network programs during network prime time through decline in 
station preemptions and non-clearances. As indicated in par C-22 
station preemptions have generally been small in the past (nothing in 

p h ^! d “° f ? he amoUnt ° f time involved in the rule), and they continue 
despite the clearance of time resulting from the rule; for ABC, the only 
data given, the decrease has been from 7.1 to 3.7% of U.S. TV homes for 
the average program. With respect to the role of network-owned stations 
in access program success (pars. C-23 - C-26), while this is often quite 
important and sometimes vital, it is certainly not necessary for all 
programs. Some, including some of the most successful, have no owned- 
station exposure at all, and in other eases the sale to an 0&0 is on 

* ndlV 0 idual basls ’ not representing any group purchase. The networks 
have a greater veto power 

over programs offered for network exhibition. As to the economic re- 

StS - nat T k C °' ,tr01 ’’ roba, ’ 1 >' lE leased, the relationships 

“et forti?(por s d “l 8 c-^0 C %Ts r -’ " 4 fTCiucer «•» «a»-rlal 

£ ,:JfJ ' „ C 20-21) Indicstes that this Increase In dominance 

^ .till an unresolved issue. As to relations with producers, the 

situation may well he an undesirable or.e, as indicated by the article 

res 6 ?h ln f PP ° n f iX C; bUt U 15 n0t at a11 cl£ar how much this 

it 22/ n n th P T° 'r™ ac ?f S rulc ’ 0r VOuld bp b y repealing 

Z ‘.~ J lf th « number of unsold pilots is as great as Warner et al 

naarly 30 °* xt does not appear that the expansion of network prime 
time by four hours a week per network would necessarily alter substen- 

i^onc whi h situatioi »- In any event, this particular situation 

° Wlch ‘ 0uld bc a PP r °ached in other ways, such as the current 
Justice Department antitrust action (refiled December 10, 1974) or 
consideration of some restriction on network control and rental of 
production facilities. Moreover, as the proponents of the rule point 
out both advertisers and producers have an alternative under the rule 
- access period programming — which they are free to use. For 
purposes of the prime time access rule, we conclude that network dom¬ 
inance is decreased, and that there is no warrant here for modifying it. 

Mi ^ ^- V? riet y >~P^^r 3, 1974, conversations between 

It wouS V P ro 8 r am suppliers are in progress on this subject. 

U would be improper to act to modify the rule on the basis of this 
situation when it is subject to change. 


V 
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24. With respect to the impact on employment in the program 
production industry, on the basis of the facts presented herein (pars. 

C-3J and C-39-40 and related footnotes), we find nothing presented to 
us which could be considered relevant to our decision. What is claimed 
to be involved are some 3,570 fulltime jobs, with at least some of this 
loss attributed to the rule made up by increased station employment, (up 
more than 1,000 at top-50-market affiliated stations from 197i to 1973 
■recording to ABC, and so^.e of this is attributable to the rule). Addi¬ 
tionally, there are gains In production of non-network programs as v/ell 
as sales and similar activity. Bearing in mind also the uncertainties 
involved (such as the lack of comment from AKIRA, which represents many 
actors in taped shows), we conclude that it is not a relevant factor on 
the basis of what is before us. 

25. As to the more general subject of the well-being of Holly¬ 
wood entities such as the major film companies and film producers (pars. 

C-38 and C-39), we do not find in these arguments reason to repeal or 
substantially abridge the rule. As has been pointed out many times, 
the problems of Hollywood are of long standing, having many causes, and 
it is unclear as to the extent the problems are attributable to the rule, 
or how much help repeal of the rule would afford. We agree with the 
proponents of the rule that it is not the responsibility of the Commission 
to return Hollywood companies to their buoyant health of pre-1948 days; 
and, as ABC points out, most of the majors are doing rather well and they 
always have the choice of producing for access time. It may be that the 
majors would benefit from repeal of the off-network restriction; but 
in our judgment that would clearly be inconsistent with the public interest 
in stimulating the development of new material, as well as having a ten¬ 
dency to reduce employment in program production even more. In sum, we 
do not find in these considerations anything of decisional significance 
in this proceeding. 

26 . The last argument in this area is the effect on creative 
persons — actors and playwrights referred to by the Court, and others 
such as producers, musicians, etc. (pars.C-36-37 and C-41). In 

this connection, there is an impact on the creative opportunities for 
some persons as the rule has operated so far, since there is less network 
programming of a dramatic or comedy nature which uses them, and very little 
from U.S. sources of the same type for access-period use. But in this 
respect, it is simply too early to evaluate the rule's long-term effect. 
Other categories of persons, such as musicians, may well have gained by 
virtui of the musical variety shows which occupy a certain amount of 
access time but which are almost totally absent from current network 
prime time. Playwrights appear not to be significantly af r :c d by the 
rule one way or the other, since original drama has greatly diminished 
on network television over the years, and, as the Authors I.'mruc poll’..; 
the rule has not resulted in any such material on stations. We do net fiid 
reason here to repeal the rule. 

27. With respect to the last of the majors' points — the 
greater level of commercial activity in access-period programming — our 
views have been set forth in par. 17 and footnote 19 above. 
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B. The E xemption for Children’s, Public Affnlrs and 
Docu mentary Programs; Arguments of Rule Proponents 

28. As mentioned above, we have decided to permit 
an exemption £or "programs designed for 

children" and "public affairs programs or documentaries." The defin¬ 
ition of children’s programming is "programs primarily designed for 
children aged 2 through 12". The term documentary program is defined 
as "programs which are non-fictional and educational or informational, 
but not including programs where the information is used as part of a 
contest among participants in the program, and not including programs 
relating to the visual entertainment arts (stage, motion pictures or 
television) where more than 50% of the program is devoted to the 
presentation of entertainment material itself". It should be noted 
that the exemption is different from that in PTAK II in two respects. 

(1) it refers to "children's programming" without limiting it to 
children's "specials"; and (2) the definition of documentaries is designed 
to exclude (in addition to game shows) documentaries about the enter¬ 
tainment world more than half of which are devoted to showing 
entertainment material.23/ 


29. We find that the prime time access rule has had the effect 
of inhibiting certain kinds of programming which we believe are entitled 
to special treatment so as to encourage their timely presentation in prime 
time. We believe that the importance of these kinds of programming out¬ 
weighs any concern as to its source, whether locally produced, first-run 
syndicated, network or off-network, and that the public interest is better 
served by allowing children's programming, public affairs programs or 
documentaries to appear to some extent in cleared time regardless of 
their source, and that stations should not be prohibited from also pre¬ 
senting three hours of other network or off—network prime time programming, 
The viewing public has a right to these types of programming, and the 
prime time access rule, by its operation, has had the effect of limiting 
this right. 


23/ This limitation on the exemption is designed to deal with a possible 
loophole — the presentation of substantial amounts ol what is really 
regular entertainment programming in the form of a documentary concerning 
the entertainment industries. If a program of this sort is to be presented 
under the exemption, it must be at least 50% devoted to material other 
than the entertainment material itself. 
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30. With respect to children's programs, it appears that a very 
...I amount of such material is locally produced end carried in access 
tv. e (programs in boston and San Francisco were mentioned in the comments). 
A small number of syndicated programs (current or in earlier years under 
tin: rule) night also fall into this category, although we would not 
necessarily regard all programs so considered by some as falling within 
t'.. scope of this exemption. 24/ We have also recently granted waiver 
. a total of six off-network specials of this type. However, our 
concern here is with the* numerous children's special programs presented 
by the networks, generally starting at 3 p.m. E.T. or later under the 
n'twork schedules which have resulted from the rule, as well as with 
tie potential tor regular programming significant in this area. As 
noted in our .January 1974 decision herein (44 FCC 2d 1081, 1134) and in 
par. C-16, the Commission has received numerous complaints from parents, 
educators and others interested in children's matters, and sometimes from 


the children themselves, to the effect 
laic in relation to children's bedtir 
emphasized in the recent policy state 
(Ikclet 19142, FCC 74-1174, released 1 
wishes to encourage licensees to meet 


that this starting time is simply too 
e (except, perhaps, on Saturday). As 
meat concerning children's television 
..o .’e...ber 6, 1 974, pars. 26-27), the Commission 
the needs of children with a 


variety of programming, especially at a time other than Saturday or 
Sunday morning. In order to foster such material, and avoid the problem 
rentionei. with network broadcasts, we conclude that an exemption to 


permit access-period presentation of such material (in addition to the 
usual three hours of network material) should be granted, with respect 
to both network and off-network programs. As mentioned, We are extending 
this to regular as well as special programs, since they may be equally 
beneficial to the public. For example, we note the waiver request filed 
by Children's Television Workshop late in 1972, seeking permission for 
a CTW-produccd regular network series at 7:30. Action on this was held 
in abeyance pending overall consideration of the rule in this proceeding, 
and it was not renewed (apparently because no agreement was reached with 
AbC, the network involved). See Children's Television Workshop 40 FCC 
2d 76 (March 1973). -‘ ’ 


— / _ NA1TPD in its January 1973 comments listed six syndicated programs 
as tailing in the "children's"category — Black Beauty . Circus , Family 
Lassie, Mouse Fact ory and Story Theatre — with Wait tTTI 
—~u r lather Get s Home listed as Children's Variety. A number of these 
shov. . are no longer in production; the data in Appendix D shows only 
lyur.; !>;. Classics and Mouse Factory carried in one market each, and 
1"' L' Yi-ut l ather in three. The newer Sa 1 1 v program, listed by 

sure parties as a children’s program, is carried in three markets, 
and R ainbow Sundae , a program produced by ABC-owned stations and 
described by ABC as a children's program, is carried in four narkets. 





101 

- 18 - 

31. It Id our expectation that networks and licensees will not 
abuse this exception to the rule, particularly in adeess-period use of 
network or off-network programs which, while having some appeal to children, 
were or are not primarily designed for them but for viewing by adults, or 
adults and children, and for presentation of normal commercial advertising 
addressed to adults. The programming permitted by the exemption is in¬ 
tended to be only that primarily designed for 

pre-school and elementary school children, ages 2 to 12, taking into ac¬ 
count their immaturity and special needs. 25/ Also, while the exemption 
is not limited to educational or informational material, an important 
purpose of it is to promote the presentation of such material, whose 
importance vie have recently emphasized in our Children's Television Report 
and Policy Statement (Docket 19142, FCC 74-1174, released October 31, 1974 
39 F.R. 39396, pars. 16, 17, 18 and 22). 


32. With respect to public affairs programming, this is not 
available in significant amount in new syndicated material, although of 
course there is a substantial amount of such programming produced locally 
and presented in access time, one of the important benefits of the rule 
as already mentioned (see par. 15, above and pars. C-5 and C-50). As to the net 
works, there is a substantial amount of public affairs programming (and 
similar news documentary material) in prime time on all three networks, 
but no regularly scheduled material, 26 J whereas before the rule both 
CBS and NBC had regular prime-time programs of this nature, and it is 
also noted that some such network programming occurs outside of prime 
tine. We conclude, therefore, that the rule constitutes an inhibition on 
the networks' exercise of this highly important part of their activities, 
fulfillment of part of their journalistic function to advise and inform 
the public concerning matters of public importance, and that this added 
benefit outweighs the impingement on access time. This exemption is a 
codification and extension of the existing waiver for one-time network 
news and public affairs programs which has been in effect throughout the 
rule's history. That exemption has not been used to an inordinate extent 
by the networks, and, as discussed below, we assume that this exemption 
also will not be utilized to effectively undercut the basic rule.27/ 

21/ In the networks' regular prime time schedules starting in January 1975, 
it appears that only NBC's Disney program would come within this exemption. 

26/ In January 1974 Report and Order herein (par. 83, 44 FCC 2d 1134) it 
was stated that one criticism of the rule is that it has resulted in the 
total or partial disappearance of public affairs and related documentary 
material from prime time. The reference was intended to be to regular 
programming of this sort, as made clear later in the document, par. 101 
(44 FCC 2d 1141). 

While there are some regular public affairs programs in the early 
evening, such as ABC's Reasoner Report on Saturday and CBS programs on 
Sunday, wo believe the rule has hadtthe effect of limiting prime time 
presentations of this type of programming. 

27/ See Wai vers of the Prime Ti ne Acc ess Rule for 1974 -75 Broadcast Y ear, 

FCC 74-974 (September 1974, pars. 15-16, 31 R.R. 2d 409, 417). 
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33. Documentaries as defined herein also, of course, includes 
other program. , such as Na tional Caoj. r nph.tc ar.il Jacques Cousteau specials 
<uiJ the Amcr.i ca series, both network and eff-nutwork progr\..v>. In our 
January 1974 decision we noted the value of these programs (usually 
produced independent of network control) to the public, as well as the 
difficulties involved in getting network prime time for programs such 
■b -tionnl Geographi c under the rule, or of producing then for distri¬ 
bution in syndication. See Report and Order, pars. 66-67, 84: 44 FCC 
2d 1127-1128, 1134-1135. We are still of the sane view. 23/ It is 
also recognized that, particularly as to use of off-network material, 
the exemption includes half-hour animal series, such as Wild Ki nadon* 
ami r.nlnal World, as well as a series of or.a-hour off-network, outdoor 
specials for which a waiver request is pending (from the producer of 
the .World of._Sn ryival series). We conclude that the exemption should be 
broad enough to include such material. When it comes to the off-network 
r 1r ■'■ c tfon» this is not related to network dominance directly, but is 
simply a restraint on licensee freedom of choice, designed to preserve 
tlu- potential of cleared time availability for new non-network material. 
We conclude that preservation of this restraint is not warranted, when 
it comes to barring a station from using programs such as WiId Kingdom 
or Animal World (which were independently produced) in cleared tineT^ 
instead of another program of the same or different type. Ir. sum, in 
view of the obvious informational value of documentary program?', the 
benefit to the public from facilitating the presentation thereof 
outweighs in ii.iport<ince what might be termed an increase in network 
dominance (to the extent these are network programs) and an incursion 
into the full availability of 3 hours a night of cleared time for other 
raw material. Here, as with public affairs and programs designed for 
children, the public interest is on the sice of the programs, and not 
their place of origin. If licensees are better able to serve the needs 
and interests of their viewing public by presenting network or off- 
network public affairs and documentary programs, or are better able to 
serve the needs and interests of children, then we should remove the 
obstacles to this service which exist under the prime time access rule, 

1 emitting this additional material into the access period will also 
serve to increase the diversity of fare available. 


2§J We note in this connection that while the Coustea u serif 
iu prime time this year, there will be no bat J on,cl enV i 

Their absence (which has been the subject of numerous lc7tor: 
from the public) is probably not directly attributable to 
(since such programs have been shown on networks during the • 
ye.iis) but relates rather to the timing of the Court's dec's' 
to the 1974-73 season. However, this does illustrate the pc, 
m contraction of network prime tine. 


s is on ABC 
specials . 

C’f com, laii t 
rule itself 
icvious three 
in ’ ’atJon 
■’.ve* vcc! 
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acceotmee J** , W ° . CXpeCt Che networks » ai ' d licensees in their 
W f n P k f ° rk P r °f»raas and use of off-network material to 

‘ ^ co " t " nu ? t0 at ^ch high importance tc the rule 

up substantial nmounta „r1 “ d / ““>* ° £ 

« t i«N Pr0,ir ‘“ 1 " 8, b “ ** or ° du “ C8 distributors fot''synd!catlon 

* r^ lcu ! 6r p-™ • 

^ttumuu a\aiiablc on Saturday in the access tine ner-l nH u«, 

e?fo?ts°Jn U t,Y M he sleni£1 “" c ' ° £ «Utln|! local ptoJraSilg 

rltt *1 < f “ " P ” l0d> and thc £ “ ct Phut t^s time offers the 
mo.,t significant opportunity for hour-long access programs Ve ™ 

be re-visited. Sd prcco Pt=, the exemption may have to 


3d ' 18 attius herein to permit an Increase of network 

pogrnmming of certain types, we are only opening up an option for 
censees to use such additional network material if, in light of 
tear programming judgments as licensee-trustees m -ing the needs 
antes, interests and problems of their coverage areas, they deem it 

programming 7 • ,° l°‘ ^ U t0 make aVailable to licensees 

Programming w.ucli to some extent, was removed from prime time or caused 

to be ru n at a much later hour. There is intended no requirement or 
carried SUgr ’ er ^ 10n f that such additional network programming should be 

obHjatli"s?30/ r “ nSCC ^ Cnrry ° Ut Pr, ' p,!rly 1,18 Pamelas 


lllus » ,lf c stripping of off-network material on the theory that It 

" alrSef ^ ChUire “ « 8 documentary program, iould„« 
he regarded as consistent with the spirit or objectives of the rule. 

^Tscus-ion^at^the ZA f ?! / l ?” " titU the intensive 

(In Word- „ ; affiliates meeting about affiliate carriage of 

..... ‘ , 1 ‘ documentary hour contemplated under PTAR II on 

(fee) “s “Jkc<'“vou : t ”’ fG ?i VCS yOU “ chanc<! 10 do What the commission 
not vcrl t i,-• r». v a ■ U * ny station wishes to separate from the 

Alt t h-ir i ' i decision. It is not a decision 1 would make." 

to u‘c 1, S rauJn? 'nZ f“,‘ S i 0 " “ W* 1 <«"=»« a "chance" 

f’Awrrn ’ lf „ their Judgment as licensee-trustees so indicates. 

hAITPD argues that "any regulation which permits the 
‘ of Prime time for network or off-network materia? in fact ensures 
tb-- use of prime time for such material ...". This proposition Is 

^ y n,,t - f lltcra l i 1 y l ™e. There has always been, and still is 

I option of networu prime time material; and during the first " 

u' 1 ’ °only°2V'of “'T ®f f " netKOrk nateril *l was permitted in access 

II "» onl > ‘ i '- of such time was devoted to it. 
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3b. Arguments of proponents of the rule. Tn Hr.v,,- .u. c 

iVac r 10 “rr ™** b y the 

>■■ .*n* » Piston, but thuy .pply '^S '^ £*"£32 ^ 

- r^rr:d';T, M T.r?^.TC^t5^TJ ely 0 ' 1Ue£!allty 

ru te T l . Wl " “ purlfof Lue First tanto-M dlscuL^^o.;, 

un> dtaiu-!; Ld s“e°r?i°s £"2 < '?' 0tt ' *•' *»P»ct of" 

Contentions t'.ot any additional nstwotk tlm“uorts to *» . 

do: .1 nance and diminishes opportunities for alt-r Mv &e network 

and a healthy syndication Industry; the auuoc- o- ^/ f" 1 ” r“ r “* 

r™-*; sds ~£~ i ST-?—-"* 

off-network material- the rule'*: r j * ,1 , a 1 c additional network or 

-blc to it but to static^ or network °d n ?h " P , raCtice arc not charge- 
attacked by other ways consistent J TY^ shortconi ngs should be 

networks to advance their children' c ° lu£e S . uch as rec J uir ing the 
instead of 7:30-(j makin - t-h ° pl ° crainain S hy giving up 10:30-11 

prtsrannlng in thMt ™n 8 tLe 2 *“* «"■*• - Mil. affairs 
c»a:re shows nr C fv* i * ^ stioning stations as to over-use of 

feet.; the entire packagradopuJ 11 ?; lllO- anTZuW^ ^ ^ ^ 
un or the Commission’s approach and its iaiverdec that 
thing seems to be more important than preserving the rule. CV6ry " 

not to he anLfS:,:s°tLrt 1 ::ie t :h^ge S o win e r e obj r tions 1b that i«= is 

claimed, so as to lessen significantly the J ‘ aVe thc untoward results 
ruU * Wp do not expect that syndicatedJ^tages flowing from the 
People the development of materinl^nch « ° PP0rturJ tics, for 

w V fo seriously affected by the minimal ° r COned * Programs, 

with local programming activities there a ln time * Similarly 
be] rove that they will be seriously “ 1C reason t0 

account the licensee's established^* iirntlon ^ rtlcularl >' taking into 
N\lT^* lar si e n,fican ce to his community We finV^T * aterial of 

d^ut 

Jud c unt that sufficient cleofed^time i^lcf^f ls . apparcnt * ln °ur 
gai,cr the economic support neccssarv m ^ f ° r locnl sta ticns to 
app " crate the participation of th, n I 10SPnt such local efforts. We 

"Pd «• ruspo^ "bulr «cun b,°r PUbllc in this 

proposition (which is more or > ! but we can »°t accept, the 

;^ h .V :i ! hf: Url,a:; League, and JmpliiU ^Jn^therO ° £ B0IGC groups 

t-xp ; * C \f° off " r * so that we would not be justified nctvori Programing 
pr p. ' V' 1 lf Lhere is the slightest ch.mco l Y ’ pftr,aittl!l 8 

Jl:,t ‘ television would be impeded V’< Y' ? 18 c ’ f loca] i R ra in 

ovei tn. years the value of national, network- n ° t0d ° n '*>’ occasion* 

>Ut " “ 1 *- Biakt ‘ s to American television. ' Programming, and the contri- 
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complain T' *" £B>£? ^"which MritS'cL 

Anicois? r^'SyX" <••?•. 

, * ^ pro^ri.. 4l »iingp w£ conclude that the nub Hr ■?- .■ *. j 

promoting this from whatever source f„ r rL Public interest in 
children's television deci^tnn „ * ’• u re - son 3 stated in our recent 
into the access ncrlnd ‘ t 1 OJtwel S h s any minimum incursion 

Programs, we «coCTi°c'the i»o«“ ^ P “ bllc »«<*« »"< similar 

of voices. But aT^tJ^^c^^LVsuch'^ic'ofh 8 * “ Ulpll clt y 

other than at the local level u t,L V h xoi ^ co hav e come forward 
atantially .If “ do not b *Ueve will ba sub¬ 
networks have tcl Ll, * tb ° "““"T rosourcas which the. 

Of such material f™ .S w ! ' roncludo that the facilitation 

from network sources outwiegha the claimed disadvantage. 

endue incurs?™ ta^he “"f?? C ° “ “ ‘ Vbld «* 

excluded from access tlLlvll P**™*' Thcro w111 continue to be 

present and former network pron-ralT'* WhiCh Up the bulk of 
as drama, comedy and variety ° H ? — entertainment programs such 

^ the d —- 


J / r See hf-o vvek.. December 9, 197/, 
■'.uring of animal programs. 


Pi. 119 and 121, concerning 
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„ 4 t °; Uc t,avc considered t;1 - argument that vs should take 

castJna u-d— ti.n r.o icnaldcr the shortcoming of broad- 

; tnc ri U ' — «quire the networks to run ch '^r.-n’s 
program:; earlier (giving up the 10:30 tire slot Instead' of“ 7 .30) 

2? r £.5r£ r “v c - rt f ii: «»«••• » f h.i«c *h%c°-J£k c™ 

p 1 “ ‘J!. J so to run it then and proottpt' network 

uoufd l^oKa thn L -."°i *»f C °a "" «»t then, alternatives 

sclicdulin;; deeSj.nn.M/ ^ ln “^-to-day prc 5 rannlr. s and 

of the rule f 1, We d ° Il0L find ‘ ,ernuasive the srguaant that modification 

wL C ex s SJ'rSe^^TV^ t0 the - ol 

cleared tire for rh ^ ^ , 1 ° d ’ C nece3sit y of a full hour of 

Hi-lo C adequate, development and health of the. industrv 

this was the conclusion of the 1970 Report and Order in Do-’et 1278 ?’ 

wusMst: 

keport and Order that it was not our objective to smooth lh« tlih r „ 

(23* , FCC 8 2d > 39 7) dl °oSr anT Croat - e . for t J ca a competition-free enclave 
conclude that t^ r ^ ^ ,S ,n line wlth those concepts. We 

ino-ir H, reduction Involved here is not sufficient to 

inp.ir the opportunity for the growth of a reasonably he-Uhv 

«.;• p.c4u of “. 1 : s ;do^°i^9?5 8 (X c o“ r "«* the . la,,Mt « 

:s:s“ .h.™” 70 ^ ~ “„r ^tTih*u 

effects the financial Interest and syndication rules. 
w e are also not adopting rules supuen-oj 

irerzx r rs> r* ■— s“id JL this 

-ic-.rud tin. t „ sp ,:rf"pi; ie : x t “r!„ d mr° rt\ 2 v‘; of v 

.anre tiiruc-hour imitation, in llu , i,1 initl,™ajy' ti ° ■ h\ ° he 
nuuiy reduces licensee freedor. mid flralMUty a-d rtr~- “lint."! 
dw P»r l»*o the details of station op.r.tfU L to"t- 
5MKS.M slot in order 'to ho 

“'■xioio of !i,i„ so r ; v.„hd' s “v:. "i ^ l .r.' r ”-: ul “ 

i )r ' (truti prodveers, stations or the pu'til ti,„ c.r C i 1 :' n<1 

that such a trade off rit-' t 1 ' r ^’ , C °cu!ussic:. is concerned 

-a.vd.ll.* of cliildronV p^rohm*. <U««uraglr.,; tho early 
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/,?. Warner Brothers and other opponents of the rule renew herein 
Li cit arguments that the rule violates the First Amendment ir. « number 
c-[ respect;:; see par. C-6A. Some of these were considered and 

rejected b> the U.S. Court of Appeals in its 1971 affirmance of the 
rule (Mount tbin*field Tel evision, Inc , v. ICC, **A2 F. 2d A/O, C.A. 2,1971) 
ad need net he discussed here. Shore remain for consideration the 
contentions that experience, shows the rule to be invalid because of the 
infringement on the public's rxght to diversity, and that the rule 
cannot be justified on the basis of its impetus to minority-group and 
other local programming activities because it is an over-broad re- 
s' mint on the right to diversity. Finally, the contention is raised 
that it is illegal because the Commission is getting into the business 
of determining programing by setting up categories of preferred pro¬ 
grams, as well as by earlier waiver policy. The latter contention is 
the same as that of proponents NAITI'D et al., and is discussed below. 

A3. As to the first of these, our conclusion is the same as 
that already given with respect to the majors' arguments as a matter of 
policy, that the rule has not had a full test so that it can be determined 
what will ultimately result, and the other considerations mentioned in 
pars. 1«-2U, above. The same thing applies with respect to the lack 
of diversity, and we call attention to our observations in par. 15, 
above. 
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44. The proponents' ; rguments ore mostly those contained in 
NAITRD's: Court trie! included in its coir-rents herein. The elaborate 
argument in substance runs along the following lines: (1) the rule was 
adopted to further the public's First Amendment riglit to as much diverse 
programming as possible from tie: maximum number of diverse sources — 
"the widest possible, dissemination of information from diverse and 
antagonistic sources" ( Assoc iated Pres s v. U.S ., 326 U.S. 1, 20 (1945)); 

(2) the PTAR II amendments (including those involved here) violate that 
concept by returnin’, tine to the networks (either directly or through 
use of former network material), ”hen these were the very monopolies 
whose excessive dominance led to the impa.ment of the public's right 
which the rule was designed to remedy, thus infringing the right; and 

(3) the returning of time, to the extent it involves preferred program 
categories, gets the Commission into the business of judgments as to 
what kinds of programs the public should see, a role completely con¬ 
trary both to the Constitution and to the §326 and other provisions 

of the regulatory framework set up in the Communications Act. 


45. We point out that the Commission does not violate the 
First Amendment in interesting itself in the general program formats 
and the kinds of programs broadcast by licensees (Red Lion Broadcastin g 
Co . v. FCC , 395 U.S. 367, 390 (1969)). It ib also well recognized, 

of course, that the inherent limitations in broadcast spectrum space 
make necessary restraints — restricting the speech of some so that 
others may speak — not elsewhere appropriate (Mt. Mansfield , supra). 

46. Aa we see it, our adoption of the prime time access rule, 
and its modification herein, may be roughly de;cribed from a First 
Amendment standpoint as follows: the rule was desig .ad to lessen the 
tendency of licensees which led them to carry network or off-network 
programming, in order that the voices r c other persons right be heard. 

The rule was a restraint on licensees designed to reduce the impact 

of another restraint, that of the networks, by preventing licensees 
from choosing present or former network programs so that new program- 
sources might arise and be heard by the public. Such new persons or 
sources have come forward.but by and large, as far as syndicated programming 
is concerned, they present mostly game shows. At the same time, other 
sorts of prograruiing important to the public — those included in the 
exemptions herein — have been somewhat reduced in amount, or, in the 
case of children's programming, have not been available ai the most 


appropriate time. Therefore, since it was the Commies 
has had this effect, we have an affirmative duty to 
to permit such programming to he made more readily r 
point out that the kinds of projrr >s involved her* . 10 . 
extent those whose importance h .-on terognizei ,i i 
Act (§315) or by us recently in tic cniLdx ,'c pr-i . 


on*;, rule which 
iax ,u tustr ... * 
i i at 1» . We 
' •* ”gc 
tv • 'mcfii .t>us 
mil ; . coi_oeding. 
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VATTPD's attack on the 

67. VJe also regard „ lve bM n 4rwra as narrowly 

legality of the exception... ™ e " L. of the public discus-cd above, 
as possible consistent with the M ± , tlM . Thus, we have 

to avoid any unwarranted ,ncur.ion 1. 


to avoid any unwarranted jncUi -‘-’ ° n ll , , ,. r Ability of its being used 

drawn the < script ion so ns to o^luo.i the ln access tine) 

for network r.nm sho. s (dn. f. ....... air cut such as drama, concdy 

and to exclude the whole range of t.u f on the development 

i . >•„ mno r* V L '. Cl nOiii..wlu J. i. v. *. .*•» r 

Tod success*of'material whlch'night otherwise devoiop for access use. 


48. We do not believe that permitting the a C £onJ titutionaAiature. 
in the categories exempted raise*s any ^ 

carriage ofprogrr.ns which the rule ^.s^had th^ ^fth's^modif{cations, 

*, ^ —»* - — - -- 


D. 


Off- network a nd Feature J i )n Restrictio ns 


i j r-r.v - 88 nore of the opponents of the 

M. As "°r ,d”reocai off-network and feature film re- 

rule ur E .= ttatvo should rop ^ the rul0 m effect otherwise. As 

strictions of PTAR I, c\ <-.n , , . t rcps al or relaxation is 

to the off-network restrict on, w^- - o. dop r 0 d herein and discussed 

not warranted, except to the J«en ? t«i reotrlction 

above. U is readily apparent ttatei ° d tin , by usc of off- 

would lead to a large-scale incurs . ability of tine to sources 

network material, sharply reducing the av.iUbil^^ of the n ,le do 

of nev; non-nc:tv7or»c materia • r^l^ted to present network dominance, 

const it ule a restraint which is not “““^^“^‘’^riopt.ent ol now material 
the drastic impact on our objective .ndVf Lre are soma results 

would obviously bo completely '■serve-" ' C- 66 (b)), this Is 

which night be considered anomalous <*•«»**•* imposes rc- 

doubt less true ln the short run o '‘W. ; retaining the 

strlcrior.s looking toward longer-term benefits, 
restriction except as indicated herein. 


50. Vie have decided to codify prior provisions regarding the 
f11 j , m CCCS t, time. Under the changes ir...dc here, 
use of feature fill- in accc8 ‘ D bcen shown by a station 

eliminate the restrict .on on •• b srnc time, however, 

in the same market within a two-year period. At the a.^ ^ ^ 

the new rule bars any feature film which Ji a. f Uy „ „ network, 

from the access periot.. I 1 " . r rev •’ T- d less of when or 

U may now he. presented during the^access If lt 

whether it has ever appealed * , r - i ,. v ! sion — it in barred, 

appeared on a network vhethe.r or not w.-e portion of 

VJe bciii.ve that this will ease tha ad-ln stxution ct t P 

r^Tlica’^li. feature ,11m Ration 

°‘aS st'atc-d that there v,» suf.lcK,, opportunities 
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for feature films outside of the access period, and that use of 
theatrical features cuts down television production activity. The 
opponents argued tint the ban was an unconstitutional restraint 
that would h.irn independent production of notion picture.. Our ap¬ 
proach here \till allow certain movies in, th.ua relieving to soma 
extent this complaint. In addition, this provision is consistent with 
the goals of limiting network do:uir.er.eo, and encouraging new sources of 
programming. Feature film- arc thus treated exactly like any other 
programming. Upon further consideration, we have concluded that this 
approach is more in keeping with the basic purpose of the rule. 

51. In subparagraph (4) of new 573.658(h), 

we arc codifying the existing practice under the rule, of waiving sports 
lunover time, where a football gams, golf match, or othsr sports event 
is scheduled so that it normally would conclude before prims time, but 
lasts unexpectedly long and the telecast runs until after 7 p.m. E.T. 

In a meco ... filler number of cases, the problem is an evening event 
scheduled to occupy some but not ail of the three permissible network 
hours, l.hile the present situation is by no msans entirely satisfactory,and 
some of the citizens groups and other proponents of the rule urge us to 
preserve access tine by requiring either a give-back or a roll-back by 
tie networks in these cases, we are not persuaded that this is a serious 
enough problem to warrant a basically different approach. Certainly, 
there is not enough incidence of runovers to affect the potential 
market for syndicated programming There are other problems, particularly 
t.ie possible disruption of local programming activities, and NAITPD's 
claimed problems in connection with "making good" commercial positions 
in the access program lost because of the runover. We have no specific 
monnation as to these sufficient to warrant any basic change. 


52, However, as far as professional football is concerned, 
there appears to have been a high incidence of runovers this fall, with 
some abuses — one network when the second game of n doubleheader 
concluded about 6:45, picking up a third game which lasted until nearly 
7.Io and some use of time after 7 p.m. for post-game scoreboard or 
interview shows. We expect that in the future the networks will 
exercise a greater degree of care in their scheduling of sports events. 
Such events should be scheduled so that it would be expected that they 
would conclude prior to the access period in the absence of unusual 
occurrences such as overtime or delays due to weather. 

I 
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53. KetworV. news fol !>.-■ i-v a fu ll hour of lo . • ^ revs . Ths ntw 
rule (57'. .658(kTO)) - cociflea tht o.isting waiver lor a hall-hour of 
regular network r.ev;s if it is preceded by a full hour of local news cr 
local public affairs programming. This waiver was envisaged in the 
decision adopting the rule, has been pranked since the rule went into 
effect, and there i;. no substantial objection to its cor.t inuatic n. The 
rule docs not include the extension of this conc. pt to vee!-end scheduling 
arrangements involving APC's P easonar Repor t program (which a few licer.soas 
wish to delay until 7 p.m.,, ’. ecousc that is exctr.pt under (1) as a network 
public affairs program. 

54., Tin e rent e differen ce.'.. The new rule (§73.658(1;) (5)) 
also deals with time none difference sicuations, codifyirg waivers 
granted in the post for situations .tb as kbC's Acad r .i.y / wards and 
Mi ss At . fee telecasts, where live nimultanacvs programming is involved. 

It provides that a network evening schedule watch meets the requirements 
of the rule in the Eastern and Central time nones will also be held to 
comply with it in the Mountain and Central time nones. This concept, 
to deal with tha problems presented by such broadcasts in the four time 
zones of the U.S., has not been the subject cf substantial objection. 

55. Exem pti on f or spe cj.-l ne t work nropr.y.wr. ir;-,. In new 573. f>5P (».) (6) , 
wc are adopting the same kind of exemption as in PTAJ1 II, for what night 
be called the "Summer Olympic" situation, :.o called because of the 197^ 
denial of waiver to ABC to carry material c r.cc . ning the Olympic gcr.es 
in access time in addition to its own network prime tin..*, cn action which 
aroused considerable protest from, the public. This provides that wher* 
a network uses .all of its prime time on an even .ng (oi a 1 exu**p^ for 
brief incidental "fill" material for truly spec‘cl pr agree.. ‘ ng) , tl.-artd 
time nay he used for the same material. The c>.~ .ption read ; in * rr.s of 

an international sports event such as the Cl> t. : games, Y> v, ".'s Da) 

college football games (NBC's long-standing I\ ;e Bow.•»rang I- ' . tele¬ 
casts), and any other special programming - ccpt other spo.ts iv movie.. 

In comments early in 19/3, NA1TPD as vrell as all other commenting parties 
who discussed the subject expressed the view that sore such accoccrodation 
ehould be made. t.Tiile a few parties in the present stage of the proceeding 
oppose this kind of exemption, it appears th_t relaxation of the rule's 
provisions is warranted to include* such unusur. progra r.-jng. 
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6/3 651C U?\ - - n ^y - V '? irjsnterlal. Krw 

iuniu.^tlX'' .. 5P cc l a . A not " »*«* cover* find 


...H .« it , -• !<■ news coverage una 

politic:..] hroo.de. s.. aa a- ..ted ir. PT/sR I, with tl - s 1 '"h" ■ , 

‘ " ‘ / " 1 ' 11 to lr '^- c '- c r -t.t •-] a] related to on-tho-epot news cover- 

arc (e.g., previou ly fin cd r: .., cr , l} d poVff . tl ., r ; ? . C0 * * 

of ; ,r ,...n .. , , . . ... ‘ po^.-u .. .. t oncicusts o a behalf 

reach" ’in ri ;/■’ cat*aut..s. V7 e adh-re to the conclusions 

c.. - in pars. of the January Report and Crder (44 FCC 2d 1142) 

in these connectK ,s. KAITPD expresses objection to the expansion to 
include related material, but in our judgment this is clearly warranted 

^ o/th^'^rn- 


F - £th. e r Mattery_ Cons* ming the Sub' t ,- nee of the R ule 
57. ^iOT^fjJ^Derjarjrert^fJuBtice and the Of fire of 

The views of our ~two~fiisUer~gove^rnr°nt 
aEcneies, the Justice Department and OTP, are set forth elsewhere in' ' 
pars tl - 2. it may be that the Department would diragree with ou- 
conclusion that PT/J1 I should be codified to pcr.tlt additional oppohonitv 
or piosmcntns of certain free network and .Ih,r„t s “ 

"the r>'T Cull Vj -* r “’ f ° r ““«• “arad at length She 
concerning, the importance of increased opportunity fox the present”cion 

of sue,, material. As to Oir, ,« are, of course, reach;.,,;, a decln^i 
largely contrary to Its position urging repeal of the , 

herein, we believe that ft is precalur^ to'.each a LahusionIt'^J 0 '^ 
fn- V & a f C Pr °p n:: ' :: ‘ inG v;hj • c,, na >’ ultimately develop under th- rule 
\, r " CaSOnS dlSCU5Scd «bave. we must/ also disagree 
. suggestion that it is beyond our proper role to act to in¬ 
crease the opportunity for certain kinds-of programs. Our vLvsasto 

Loot ° n H ? 1Jy y ood unployr.ent opportunity, and the welfare of the 
I ogran production industry, have been set forth in pars. 23-24, above 
Re point out in this connection that O.P's March 1973 study included 
data only as to the first year of operation under the. rule! 1971-72 
a period when off-network material in cleared time was still pern tied- 

Worn'S lt , C ™“ 0 ‘ bt ' *"■*'*“* “ of ««« ! ’l8nificcnce as t'n 
lTrtu r. develo;,rents, particularly since It focussed almost cn- 
tiie]> on production and employment in Hollywood and did not discuss 
emp]orient gains in other syndicated or local prog-an- <■ «ff crt ,. 
gains in distribution and sales activity, etc. “ ’ 
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58. Thr- Rul. and Co: tf on. One of the questions raised by 

the Court in its June” 1974 opinion was the rule in relation to the 
national policy favoring cor.petition in broadcasting, as to which it 
particularly sought the views oi too Department of Justice. We ag*.ee 
with the Department that it is probably too early to give, a definitive 
answer to this question. The rule opens up substantial mounts of 
cleared time to additional, largely different, producers, and, while 
much of this tiir.e is occupied by the progress of a handful of producers 
(chiefly gntne-show entrepreneurs), the situation in this respect is not 
much different from that of network prime tire, where the majors occupy 
about 55%.of it with their material (about the same percentage as the 
access-period producers mentioned). While some producers who claim 
that they cannot use the access route may be foreclosed from reaching 
prime-time television, it is too early to say that this will be a 
permanent matter. The access periled option remains open to then, as 
well as affording increased opportunity for non-national advertisers 
as well as an option for national advertisers wishing to use spot 
rather than network messages. We do not consider the exclusion of off- 
network material from access time a significant anti-competitive con¬ 
sideration (even though to some extent it may work to the disadvantage 
of the majors and others), in view o£ the importance of affording full 
opportunity for the development of new material. 


59. Reasons for not rr.-nrioptin r. PTAR II . We are not adopting 
four of the five rule"~changels contt:plated by the I’TAR II decision last 
January because we find on further consideration that a general increase 
in network programming, or opportunity for off-network programming on a 
genera] basis, is not warranted in light of the importance of the objec¬ 
tives of the rule. Therefore,we are not adopting the provisions removing 
restrictions, from Sundays and from tho first half-hour of prime time on 
other days. As to the latter, it appeared to U3 earliec that there is 
something to bc^said fur increasing diversity by permitting off-network 
material in addition to the news and game shows which generally fill 
this period Monday-Friday. As a short-run proposition, this might be 
true. However, for the longer tern, we conclude that this would have 
too much of an impact on the availability of cleared prime time for 
the development of new material, and that it might tend to increase 
the use of stripped game shows in the second half-hour of prime time. 

With respect to the spec*flection of cleared time as the 7.30 half-hour, 
on furthei consideration ve conclude that this is an unwarranted re¬ 
striction on licensee flexibility in scheduling. 
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'vturt* o£ 


• J>ity with r 
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R ule • 


- "" C.t. to 

-'iTva Date, 


, . f 60 * , As mentioned above, cue of the really si -.if* cant 

; !: hf; rulc ls it " 1 ^P*^ to the duvclopaen: r.f local 

: • i giamming nf.orta, and this Is one of the principal re; -- s for 
retaining ii in a form close to I’TAR I. v.’e crpect t rc- et-MnnR 

t h l rU t e T 11 d ? V ° te - «FPro?riatc portio t r o f Cleared 

at ; least ° f tte to material particularly 

< ^ i d H° ^ ^ ° r probl2 “ s of tbe station’s cc=sunitv c ld 
I'**** ^: Closed 4 in lts Aguiar efforts to ascertain corr unit 
in- von- n °/ l J f!tfeLllltt K stressed to tire special needs of minority 
,uch Programming efforts are necessary if the ber-ir of 
^f le ln Sticul *tins locally Meaningful programming is to be 
5 oOifleantly achieved, as veil as to carry out the licensee's 

obligation to serve the public interest. We point out, however 
programming of the. significant character mentioned n-d ’ 
not necessarily ha all locally produced. Syndicated or no--r’- 

"ub' ; t nual’d ' re 1C dCalS Wlth n * eds - problems common ^n 
contribution, ~ Cooaunltle «. «*«* an important 


need 3 , 


61 * The fu tnre of the ru1e. 
of Justice, as wo.ll as many of the 
rule, assert that a period of assured s 
highly important for realisation of its 
ol new and varied program, ing. A five- 
••AIiiD, Frank, Westinghouse, et al. 


As noted above, the Denart- 
private proponents of the 
lability for the rule is 
potential for the development 
year guarantee is urged by 


62. The Commission, however, does not believe it 
appropriate to give the kind of absolute assurance sought, f c r a 
period such as five years, in view of the various uncertainties 
involved as to what will develop in the fairly near future. While 
vc recognize the need for stability, ve do not feel it appropriate 
for this Commission to bind itself or its successors in this'manner. 
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63. Ef fectiv e c! t . The ratter of rn effective d.:lc for the 
changes adopted herein to import;':;', pnrticularly since the only actual 
holding of the U.S. Court of Appeal:: last June was that \;e had erred 

in ^airing the changes effective in the fall of 1974. As set forth in 
pars, c-72 - 73, many proponents of the rule claim that ve cannot 
make any changes, reducing the amount of cleared time, effective for at 
least 16 month:; after thio decision, the same amount of time given the 
networks in adopting the original rule in 1970. 

64. Ve respectfully disagree. The changes adopted herein 
constitute loss of an incursion into available access time (particularly 
in ] ,;ht of our admonition of network and licensee restraint) than would 
have occurred under PTAR II. Ve believe that the public interest dictates 
that the new modifications become effective at an early date because 

\.c feel that the rule as amended ir. this Rcnort and Order will best 
serve the public interest. Finally, parties to this proceeding have 
been on notice as to the specific changes adopted in the rule since 
November 15, 1974, the dote of our Public h’oticc concerning staff 
instructions in this matter. Therefore, we conclude that these 
changes can go into effect in September, 1975. 

OR DER 

65. In view of the foregoing, IT IS ORDERED, That, effective 
Monday, September 8, 1975, §73.653(k) of the Commission's Rules, the 
prime time access rule, IS AMENDED, as 3et forth ir. Append!:; A hereto. 

66. IT IS FURTiIER ORDERED, That this proceeding, Docket 
No. 19622, IS TERMINATED. 

FEDERAL COMMUNICATIONS COMMISSION* 


Vincent J. Mullins 
Secretary 

Attachment t. 

NOTE: Rules changes herein will be included in T.S. 111(7?)-6. 

* f, ee attached statements of Comroissionera Wiley, Chairman, Lee, and 
hob in son. Statement of Cos miss lone i. Reid to be released at n later 
ci a t (■ ( 


/ 






-.active September V, 1975, §73.658(1:) o£ the Commission's Rules, the 
«* riT3P tit a cess rale, Is amend . 1 to read as follows: 

>/3.658 t \(: i 1 i >t Ion agreements and network program practices. 


(k) Effective September 8, 1975, television stations owned by or aflil- 
iiitcc! with a national television network in the 50 largest television 
markets (sco NOTE 1 to this paragraph) shall devote, during the four 
hours of prime tire (7-11 p.ni. F..T. a ’ P.T., 6-10 p.in. C.T. and M.X.), 

1:0 r ‘ oro t! :n tliree hours to the presentation of programs from a national 
network, programs for. erly on a national network (off-network programs) 
or feature films which have previously appeared on a network: 
provided , lev' eve r. That the following categories of programs need not 
be counted toward the three-hour limitation: 

(1) Network or off-netvork programs designed for children, public 
affairs programs or documentary programs (see NOTE 2 to this paragraph 
lor definitions). 

(2) Special news programs dealing with fast-breaking news events, 
on-the-spot coverage of news events or other material related to such* 
coverage, and political broadcasts by or on behalf of legally qualified 
candidates for public office. 

(3) Regular network news broadcasts up to a half hour, when 

i... .edi at < ly adjacent to a full hour of continuous locally produced news 
or locally produced public affairs programming. 

(4) Runovers of live network broadcasts of sporting events, where 
the event has been reasonably scheduled to conclude before prime time 
or occupy only a certain amount of i irr.e time, but the event has gone 
ueyond its expected duration due to circumstances not reasonably foreseeable 
b, the networks or under their control. This exemption does not apply 

to post-game material. pp 1 


(5) In the case of stations in the Mountain and Pacific time zones, 
cv ; CVL - m ngs wh n network prime-time programming consists of a sports 
f.vc.t or other program broadcast live and simultaneously throughout the 
contiguous 48 states, such stations nay assure that the network's 
a '.duli: that evening occupies no more of prime time in tho-e time 
7 t,ian Ll ,!oos i>» the Eastern and Central time zones. 
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the 0V * nt <=U<:h 03 

network programming of a special nature Sthcr't'Cn notion ’pieties 
otacr sports events, when the network devotes ill of its time on the 
J*r”“ Il ' s t0 tbe saiTe programing, except brief Incidental fill 


NOTE 1. 


NOTE 2. 


The top 50 markets to which this paragraph applies on the 
largest marKots in terms of price tine audience for all 
stations in the market, rs listed each year in the Arbitsron 
Publication 2c1„qvisicn_r-rkat Analysis . This publication 
is currently issued each November, and shortly thereafter 
the Commission will issue a list of narhets to which the 
rule will apply for the year starting the follcvJr.n 
September. ' J 

A ? “f d * n tl, ‘ Ls Paragraph, the term "programs designed for 
children means programs primarily designed for children 
oged 2 through 12. The tern "documentary programs" means 
programs which are non-fictional and educational or in- 
orrational, but not including programs where the informa¬ 
tion is used as part of a contest among participants in 
the program, and not including programs relating to the 
visual entertainment arts (stage, motion picture.: or 
television) where more than 50% of the program is devoted 
to the presentation of entei-airxent material itself. 


v 
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A P P E i; D I v B 

Par:,’ f .1 1 j up C. ■ ■ cat s in n ■; are to "Further N ot i ra Inviting Cc: 

Docket ]'Jt>22 

* Reply comments only 
’ ' Initial and Reply comments 
>o indicator - initial comments only 

' .vernnent Agencies 


Department, of Jutitice, U.3. 

Office of Telecommunications Policy 


C itizens or P uhlir C rc i:ps 


Action for Children's Television 

* Alabama Media Project anti Civil Liberties Union of Alabama (joint) 
American Association of Retired Persons and 

National Retired Teachers Association (joint) 

* American Civil Liberties Union 
Bilingual Biculturnl Coalition 

Committee for Open Media, Minncapolis-St.Paul 
Community Coalition for Media Change 
Consumers Union 
Grand Rapids Urban League 
Media Access Project 
** National Black Media Coalition 

National Citizens Committee for Broadcasting 
National Organization of Women 
National Urban League, Inc. 

Oakland Media 

* Public Rights in Media 

Puerto Rican Media Action and Lducational Council, Ir.c., 

National Latino Media Coalition and Puerto Rican Legal Defense 
and Education Fund, Inc. (joint) 

Raza Association of Spanish Surnamed Americans 

* St. Louis Broadcast Coalition 

San Francisco Committee on Children's Television 
Youngstown Area Urban League 


J*- . t ! ~yi _Professlonal and Labor Associations and Organize. t 


’.CT.S 


/ A 


Association of Independent Television Stations,Inc. 
Authors League of America, Inc. 

Motion Picture Association of America,Inc. 

National Association of Independent Television Producers 
National Committee of Independent Television Produc is 
Screen Actors Guild, Hollywood Film Council, and Writers 
America, West (joint) 

Station 1’epiesent atives Association 


and Distributors 
Guild of 
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Networ k- 

** American broadcasting Companies,Inc. 

** CCS Ir.c. 

** National Broadcasting Company, Inc. 

Other St.a t ion Licensees 

KOOL Radio Television 
Leake TV, Inc. 

Metromedia, Inc. 

Henhouse Broadcasting Corp. 

* Post-Nev/s'oeek Stations, Inc. 

** V.’estinghouse Broadcasting Company,Inc. 

Wornetco Enterprises, Inc. 

Pi In C v.-p anies and other Propr,-- Suppliers 

Bill Burrud Productions, Inc. 

Colun.bia Pictures Television 

** MCA Inc. and Twentieth Century-Fox Television (joint) 
** Sandy Frank Program Sales, Inc. 

Time-Life Films, Inc. 

Viacom International, Inc. 

** Warner Brothers Television, United Artists, Inc. 
and HGM Television (joint) 

Tlie Wolper Organization, Ir.c. 
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API’ L N D I X _C 


Summary and analysis of initial and reply counts filed 
in respon:, to the "Further Notice Inviting Comments" in docket 19622. 

I. Comxr nts of Govern-o r-t Ag encies and Publ jc_Grou2S. 


A • 


Depart i ant of Justice-, and Office of Tclcco- -u Rlcation^lia: 

C-l - Ac suggested by the Court, the Commission sought the 
views of the Department of Justice concerning the rule and the national 
policy favoring competition. The Department filed rather brief comm nts 
in letter form., noting its earlier expressions of support for this and 
related rules as consistent with the overall objectives of the antitrust 
laws to maintain and enhance competition in broadcasting. ihe Depar. 
nent reiterated its belief that, given a reasonable chance, the rule 
could be on important first step in fostering diverse, independent 
program sources and curtailing undue network control over programming. 

It is asserted that the rule has not really had such an opportunity to 
work, because of the surrounding uncertainty almost from the ^egiraxn 
Therefore, while the suggestion that the rule actually works to lncre«- 
network dominance might be important if correct and if the rule had 
had a reasonable opportunity, "empirical evidence is not yet reliable 
in this matter", and until there is such an opportunity there is no 
possibility of determining what the resulting competitive relationship, 
are " since the Commission must be concerned with long-term effect. c.i.d 
since it takes time and stability to develop and market independent 
programs. Accordingly, it is urged that fairness require, that th.-ui 
be given a decent opportunity, and the original rule should be reaftir-e , 
with a statement that it will be retained for a suitable period such 
as five years'. This, it is claimed, will give a reasonable chance for 
new production capability, and related syndication, financial and 
promotional services, to develop. Such a period will «lso g \e ne 
Commission an opportunity to gather evidence as to the rule s effect . 


t 

/ 

i 
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C-2 - OTP. OTP' 6 


cc:,.. ante urge 


claimed that the role has had precisely the"oppooit""reoults f£oia & 
wha was intended , and has led the Co^ission LesirabJy into ^udr- 

sr --ri the *« 

called to the OTP's Karch 1971 i f j ect i v es. Attention is 

~ - saars 

the decline of fee w „r«n ^ f the causes of 

Burch tT'-nsmittiric’ n - P UCtJCn in - ustr J’* In a letter to then Chairman 

thlr i n£ LhlS re P crC * OTP urged repeal on the bas<s that 

the rule (and re-run practice^) "HHt . _ , .. BXS tnat 

X^' ! anii?,S7^S52 r 1 ^ 6 *? to V the e Lericin al 

r -> wear weakening the production inrfiiqtrv - 

enough anticompetitive forces at oorlt -fn tu • T, 3 \ t ^ iere are 
adding more." The second liL nf without the Government 

judgments and Constitutional problS’^s^it'uar^ol' 

si n uh “ n — in *•^ 

tee ~-srs ™ £ £ pwssia . 
sris rir T “- 

umcient tcot and has been found wanting. 


~ Ajlibiiis_of_t_hc C auses a nd Effects of Increases in c-,„ 


-Year Rerun 


on 

Report found 


tbit rbnv, u,j , -narcn 19 / 3 ), 

<.f eel tour ur c z\ JEW ,??*” 1 * 1 ” 1 ™- n^ ttm 

the d«li„c resulriL» " ! I* “ to 19 ^-'3. 343 hour,, of 

tine rule 51 A? ‘‘a ^1? T 1 ? ““ a " d 319 from the prln., 

.'tore data was f.ivon for CBS and i^_‘h 1 ° £ ,J he “‘if decIllle respectively). 

‘hot 35.42 of the dell'c resuUcd fro- e ' 1 h<: “ r * i U «“ 

movies fnoi mirlr. fn. vu\ -n ,o , . “ * ncu *>.<ed use of theatrical 


movies (not made for TV). 33 
31.12 from er 


, , - -- theatrical 

from the prime time access rule and 
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1!• Viet’ " of " Public" C r oups and M embers of th e Public 

C-3. The 21 initial or reply comments fror. public groups 
support:;.,-, I'TAK 1 represented a vice range of groups -- a major connur.tr 
group (C n..uwers Union or CU); National Organization of Women (NOW); 

Action Lor Children’s TelevitL> n (ACT) and San Francisco Committee on 
Cliilctr.-n’s Television; a nuclei of Minority groups including National 
Black Media Cool it : on (NB.'.C) and the National Urban League (Urban League) 
and af; 1 ir.tc-d local chapters concerned with black affairs; Puerto Rican 
Media notion and I-.ducati 0 . 4 al Council, Ir.c. and two other Puerto Ricar. 
groups filing jointly; Raza Association of Spanish Surr.ar.id Americans 
(KASSA) and Bilingual Bicultural Coalition (BBC) concerned with Chicano 
matters; and a number of groups interested in civil rights or changes 
in broadcasting to rake it more responsive to whet they regard as the 
needs and interests of the common:.y (including minor!ty-grouo interest-) 
incl^p., l„,k:n Civil Liberties Union (ACI.U) ond one of Its ’ ' 

chapters, National (citizens Coir.v.ittee for Broadcasting (NCCB), Media 
Access Project, and activist groups concerned v;ith television in the. 

San Francisco Bay, St. Louis and Twin Cities areas and in Alabama. 

C-4. The common thrust of all of these comments is the impor¬ 
tance of localism in broadcasting, and the furtherance which the original 
rule gives to this objective. It is claimed that the licensee has a 
responsibility to the members of the community of license, including 
members of various minority groups in that community, that, the broad¬ 
caster is better able to meet the interests of his community and minority 
interests through local programming, and that to be able to provide curb 
local material, the licensee must have a full hour of prime time each 
evening during which he Is free from the pressure of the national tcTe- 
vision network with which he is affiliated. Most of these groups cite 
paragraph F8 of the January 1974 Report and Order. This paragraph 
uigud licensees to make use of soma access time to present prograa- 
ndng of importance to minorities, children, and the particular needs 
Interests and problems of the local community. It is urged that there 
is now an on-going dialogue between licensees on the one hand ar.d 
citizens groups in their communities on the other; but for this dia¬ 
logue to be meaningful there must be prime time available, free from 
network programming and the concomitant pressure on stations to carry it. 
NCCB claims that the rule frees licensees to use their judgment and 
exercise their responsibility to present programs meeting the needs 
interests and problems of their communities, as cr.ohaeiztd in the Com¬ 
mission’ s 19*0 Program Policy Statement; NOW claims that with the exclusion 
o tie tv 01 programs from this period, stations will lock for significant 
’.atetial which particularly meets local needs and problems. ACT assert- 
th-;t the 1 e is developing a meaningful dialogue among stations, parents 
a.id Pro regional* concerned with children’s program,, rc:ulting in 
<-.min„f u) local efforts. The Pue rto Rico cor.::cuts clair that the rut* 

}* ; hc ” nl >; "'*** it possible for minority pi cd- , d Mncr 'v- 

r 

• ■labor,ate and attractive pro^c^Lt^ rathor’uian simply a ta?ed®studio 

panel d j : 1 u ion. 
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C-5. Some of those groups call attention to particular local 
programs run in prime time which they regard ca significant in meeting 
these particular needs, ouch as children's or minority affairs material 
or meaningful progr, ing for women. hl'hC lists arrnngtventu with 
licensees in 14 citxc looking to- nrd the prerer.tation (and in some cases 
station production) or prin 2 -tire programs concurnlug minority affairs 
‘ n d P ro ' J ~‘ cj, progivv concerning women, etc. (in most cases these con¬ 
template monthly or less reg- 1 ar progressing, but the agreement with 
KXBC-TV, hew York City, is said to call for 50? of ita weaV.lv prime time 
documentary ha w Yor k 1? Xtntratod carlca to be geared to the needs of 
minority -unities, ant an agreement with a Lansing Et.stion concerns 
a weekly public affaire program). Vj HE 13 also refers to a Broadcasting 
c-.rticle (Jr ‘y 15, 15. .) listing la ic .nl non.-nv .73 acccos—period programs 
(mostly public affaire) planned on the 15 network owned stations for 
tills fall. I.OH lists programs of significance to women f presented on 
network affiliates in six cities (Pittsburgh, Harhington, Boston, Cleve¬ 
land, Sc.n iraucisco and Columbia, S.C.), including (all in the access 
period) one: weekly women's series (h'aahington), two weekly series with 
women hostesses and frequent discussion of woman's topics, four other 
weekly series often dealing with Ve nn's problems, 3 all-wor.ea monthly 
programs, two monthly programs conetimes dealing with similar oubjecte, 
and 27 other specials or irregular programs (all were prire-time 
programs, and all but a few of the Irregular programs were in the access 
period). ACT calls attention to the Jabervocky program presented in 
access time in Boston and later syndicated, as~.'ull a »3 to the presentation 
of the syndicated Black. Ii aauty series in access time. San Frencioco 
Committee on Children 1 ;', j V states that the San Francisco affiliated 
stations have begun to present access-period children '0 programs re¬ 
flecting an understanding of children, consultir.g community advisors 
for this purpose and two hiring professionals to produce the progress. 
Weekly access-period local programs in Grand Rapids end Pan Antonio, 
wholly or often devoted to programs related to Blacks and‘Chicanoo rer 
spectively, arc also mentioned, cs are a few programs in other cities. 

C-f). On the other hand, some comments state that the situation 
in their areas in this respect is still poor, and that therefore not only 
:hould PTAR 1 be retained, but further Commission efforts should be made 
to insure that proper uae is trade of access time. See par. C-13, below. 
lhe LouJs Croup claims that there is no local programming in access 
lime on the Pt. Louis affiliated stations, and one of the Bay area grot-on 
status that minority-interest programs on the San Francisco stations are 
either non-existent, presented at an undesirable time, or lack real 
relevance. 


7/ In thin connection, see the discussion of the reply co“ , '-nte of 
PCA Inc. cl al, par. C-43, below. 


f 
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C-7. a few of those groups assort another advantage flowing 
fron the- rule nr. cl its impetus to local programming -- the increased 
employment of local people, particularly members of rir.ority groups, 
in conra lion with such progr.v in . It is claimed that there is 
inert-.::.d minority involvement in the programming prect as, although 
some >.»>ups cla.i that there is still widespread discrimination, 
partiiv1 arly at the higher levels. 

As to the significance of network programming in meeting 
these special need;, the groups who discuss this claim, that network programs 
are not of any value in this respect. The Puerto Ricar. comments claim 
that tij to now neither network nor individual station programming has given 
much recognition to Latinos; wk programming is presented is "exclusively 
limited to racial parody and tl. perpetuation of a poor ethnic stereotype." 
BBC claims that, white network programs can be vital ar.d effective, KBC's 
highly successful new Chico and th e Man series, though well-intentioned, 
fails to rccognire the differences between Puerto Ricans and Chicanos and 
their barr ios — another example of callous Gringo indifference to Latino 
culture. This is said to be an example of the inability of network pro¬ 
gramming, designed for the mass audience, to take into account individual 
local cultural aspects. NOi-.' claims that network programming presents a 
distorted picture of women — dales are in authoritative and superior 
roles, whereas women are uniformly portrayed as "frivolous, childish, 
flighty, undependable, overer.otionnl, and generally in need of masculine 
guidance". With few exceptions, it is said, women are in supporting roles, 
are victims of ridicule or violence, or do not appear at all. NOW ad¬ 
vances statistics showing that in 1974-75 network prir.--time programs 
(63 hours), only 4.5 hours have female leads, 2.5 hours of that In comedy 
(for the first: time in several years, there are two dr.-vatic programs 
with female leads). They arc totally excluded from l.rr.y programs except 
as occasionally a "sex object, nurse, secretary, teacl.c-r, or more often 
than not, mother and homemaker." The San Francisco Committee on 
Children's TV notes the absence of minority children in network programs 
(citing, a monitoring study on a Saturday in late 1972, presented in its 
1973 testimony in the children's proceeding): 17 of 27 programs were 
entiri-.lv "Anglo white"; blacks appeared in 8 programs, and Spanioh- 
surna;! i. and Chinese children in one each, in a stereotyped or derogatory 
position. This compares with nearly 70V non-white children in the San 
Francisco public school system. 
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C-9. lr la claimed that without PTAR, the prirc-tine periods 
now devoted tosuch material vdl be irretrievably loot to the networks, 
and th* hind of locally signif-.'r :r.t pro;,vr..."’•In 3 mentioned will b-> • r , - 
Bcnt. J, if at all, only ir. tv. dftional "throwaway” or "ghetto ' 1 period., 
such ;;n Sunoay ror.Jng. To oo.;.o extent, these arguv.vits by the groups 
assume no rule -* or total repeal — rather than codifications of the 
sort i.-.a pled in MAP. II. However, a number of the groups assert that 
such edifications of the rule would cake it core difficult for public 
groups to get stations to present such cntcrial in price tice diluti^ 
the benefits of the rule in this respect. MOW dales that any increase 
in network price ties would be inversely proportional to the continued 
growth of iocaHy significant pr, racking; the Urban League claims that 
the IjcK II noditmotions arc unacceptable to its constituency, notin' 
that under these, the networks would get back all Sunday price hour:, 
(assertedly highly important to the black audience which relics heavily 
on television) and also the removal of restrictions on the first half- 
hour on other days, cutting down the tica available- for local material 
and tending to preclude hour-long programs. Urban League states that 
the exemption in MAR II for network or off-network documentaries 
public affairs or children's specials is no bain; the industry has 
an obligation to educate as well as to entertain, and the Commission' 
job is to create a vehicle through which licensees, working v/ith the 
community, can carry out the responsibility through ascertaining and 
meetiuj, local needs, lhe Grand Rapids Urban League chapter notes a 
weekly local Black program (Sunday at 10: f:0) which uo Id be replaced 
by network progra: Jpg; in Youngstown, where there !• no such pro,.i."i- 
ming, the local chapter claim:; the changes would n.:k. it more difficult 
to get any. KfcMC's position in that any cutback in cleared tire 
should be contingent on the network's presenting material usin'- minority 
talent or devoted to public affairs progra ... Some ; rties assert that 
no need for any cutback in cleared tine lias been shown. 

c “10- As discussed below, local programming (other than news) 
occupier; only a small part of the access period, railing a question as 
to how these groups regard the material which fills the remainder of it. 
Not all of the groups discuss this subject. Some, such as NBMC and 
ACLU, state that it is too early to evaluate such pro ramming because 
the rule has not had a fair Lest; NEMC also clair.s that, while it is 
inclined to agree with the complaints about "quality”, the same ru -.tlons 
apply to network programs, and any test in this area is subjective and 
dubious iron a hirst Amendment standpoint. Consumer; Union, Oakl. -v* v 'di 
and a few others are critical of the prevalence of g;.r.e shows, wh.. h the 
o! labels as actually detrimental to the public interest; O.kl. rd 

Media expresses sympathy (or the state;:. 'st of Com. is inner Reid, a n- 
cui'iing in the January derision, to the effect that 
is forthcoming, the rule should he repealed. b/ 
thes.- parties is that the Com-;.• salon should ...itr.lt 
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t’leRe surgestions ore noted in paragraph G-1J, belov. A few parties, 
including! NUMC, claim that th; United range of syndicated programing 
reflect ; the uncertainty prevailing up to now as to the rule, and that 
with an aftimed or..! strictly enforced FTAR. nore varied syndicated 
material will develop, includir. ; prograa.n of particular concern to 
minor it its like Ek ck Q. riiil -ty>. hn-JLiic .a !if 


C-11. U,-y • m. d ady.- 
leve l i n access- *. Aid 0 '' 
of BiR , Oat:land and to.* 

tance of the rule in t. iking t ’ 
particularly minority-owned fcu 
use network time and need the 
tnessaf.es. It is claimed that 
any restrictions iron the 7--7: 
in this respect. Oakland ticrii 
benefit but can be looked to f 
prograr ring effort, in access 
form (no specifics are given). 

C-12. The other sice 
cornmercials during access tit:.': 
not draw much concent from the 
the Co.mission or the N.A.E. ■ 
can deal with excesses in tlsu 
that it ic a problem resultir; 
and networks wjth respect to i 
spelled out in detail). Coiim 
offend. ..; in this respect, arc 
interest", intertwining progr; 
thus increasing ectmerc.ial coi 
andy acceptable standard. It 
game shows, including an ant. 
shows, which are additional ep: 


r i-g &orr r,- i'nlt.y and tha commerci al 
Some oi the group ce nts — those 
: tier to Rican groups — assert the impor- 
:..c available to snail ar.d local businesses, 

.incases, which cannot afford or profitably 
opportunity afforded by the rule for local 
the PTAR II change which would have removed 
.«'■) p.jii, period would be highly disadvantageous 
-ssertr. that local advertisers not only 
v. v support for relatively ambitious local 
time if the rule is retained in its original 


of this coin — the increased level of 
as compared to network programming — did 
se parties. Oakland Madia suggests that 
- and the public expressing its views — 
area. The Puerto Rican comments suggest 
from monopolistic practices of licensees 
rime time generally (this argument is not 
era Union regards pare shows as the chief 
"actually detricental to the public 
content and commercial promotion and 
rent in the access period to far beyond 
would meet this by dicouraging or barring 
-stripping rule and a rule barring game 
nodes of network daytime programs. 


4 / bl,:k Omnihi ~ is a weekly 
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C-13. O ther atom u rryi by the nrepnrmt pronnr.. Many of these 
group;; urge that the Corral ..re.: ::. .a a tape vo sue tha. the tine thus 
cleared of network and of f. two.:’.; material ia used consistently with 
the "local!an" objectives — k.: tiring filer- the lir.ee of paragraph 03 
of thJanuary r-J decision, but going further. The St. Louis group 
and cr.e of the Kay Tea group* go furtherr, proposing rules requiring 
that .'.11 of the recess period he used for local natcria] of significance 
to minority groups, children, or other tierer.ts of the coursunity such 
as the elderly, public affairs or docur.cntari.es, or public access 
tiue (particular proportions were suggested). Consumers Union urges 
that the rule provide that access tine is to be used primarily for local 
news and public affairs material, programs using local talent and con¬ 
tributing to local self-expression, and programs serving the needs of 
minorities and children, and al«o proposes rules aimed at game shows — 
barring stripped programs and theme which are additional episodes of 
daytime network shows. Other pa. tits its-.; less sweeping suggestions, 
such as guidelines or a more definite steer.:vat as to what the Commris- 
siori expects, and evaluation at renewal time of station's past and 
proposed use of access time (one. party suggested a triple credit for 
a local public affairs program in prime tim;). Oakland Media suggests 
that it be made clear to stations that orm dimensional access-period 
programming such as virtually a cl pane shows would rot be favorably 
viewed at renewal time; K0S7 requests a statement that access program¬ 
ming should include programs relating to the changing role of woman. 

NbMC suggests in reply conr.op.to that two r.tce.-s periods a week be 
available to networks and national syndicators to use for local 
intercut programs; if they do not do so, the time would revert to 
the station for the some purpor ,. ACT, supporting PT*.< I but with an 
exemption for network children's or family ♦-pedals at 7:30, also urges 
that the time from 5 to 6 p.m. be limited to children's, programming• 


C-14. A number of those groups also express 
kinds of waivers which have been granted under the ru 


•tine" no two el 


with the above considerations, e.g., "on. 
affairs, sports runovers and pic-game and post-gone r 
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with 'he initial comments in Docket 19622. Aside from 7 letters fiom 

prod ers Intern:.ted in particular progrers (two for the original rule, 
five either urging repeal or disapproving of the Court's decision staying 
the January relaxation of rc.r i r j.ctions) , there were 35 letters fren parents, 
children or others objecting to the rule because of the late stai .ing ti.-3 
for children's specials as it works in practice; 12 vriters were against 
the. rule generally (often ia--r Cloning par. chows in r.. i-icular); 3 supported 
the rule (one in favor of game shows); or. objccteo . o the of..—n t .oi*. 
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children's proem.ns or ncva-documentary material. 
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r t \r r"? in Sl,pp0l * t C)f 'bis clain; thcr.- r ‘il t Xr ^ SpecIfic fi C~ 

, 1;’ r[il ' cL on earlier pleading of ir ■' reference to statements 

sestet z t mmj * 

— I Mel n : ,:c! ia's a111•; ~ n t i- t hTT' i 

T.'r -• 

i, . . ' ibn fort.ic-r, which are r>e onlv r. i ““ ' stations, the 

•v-..in.tui..;. See par. C-.31,below. J “‘ l cou “>-eih .Jencc to network 
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(c) f.tifv'"'I'c; . .'n.-nce continues to operate in acre}.?, 

time Ik-, no e the solo of an acce. ,,--p. ri< d program to on owned-ctat ion 
("tlfcO") group is vlt.l to the pro s success. Warn:; cites state;.. ...1 

t.i' this effect by .r.i it.. b-.*-;o in seeking a ?.«., / in Court Vet 

February — soles to C Cs ;.ro (?. • "pi i.r.-.ry sale", nccovuiir.s for n- *y 
hjlf of th ;,ross row si., n :1 .u oi fed mv'erwrit:! ng td . costs (FAITH;); 


.he Vr j no i ;j:i l fin d 


(F.*3. o"very i'\ 4 o. ? (15r.if v); 


and "few access shew:, c~ , r. ho. it. in tea rest cf the country if they can't 
tirst land the major doldw oi the network poverhou >os." (Broadcast; if', 

July 15, 19 VA). The Pearce Report is to the same effect, as was the 
testimony of 20th Century 1 ox at oral any.::.'.ant In July 1975. 

(d) That the rule* strengthens the networks' position 
is shown by two of the network o tunpurti :g the original rule in tai<I~1973 
(ARC an i . : d), with CliS net vlgo-oualy o; suing it, by their tremendoua 
increase in profits fro:;: 1971 to 19/3 (roughly $y, to $3 Co million) and 
by stock market analyst opinions favorably describing their situation 
for these reasons, including firmer advertising rates and ability to 
dispose of marginal programs because of the lessened time. JJ 

(e) Warner claims that the rule lies resulted in the 
networks producing more of their own prograr.aii.ng, to the detriment of 
the majorr and other independent producer:;, for example A10 and CliS 
producing i- -house, much of their movie-of-the-weel; material (citing 
the Rearco Report). 

C-19. Count < -: t bv grj ; uv; • • : of PTAP. 1 r .r J NIC. 

Kvile prop uv uto i .1 * AD, bvnJy i raux, l.'e.unvighou uu r.r.d A. J — plus lh 
which may he considered a proponent for the - purposes of tr.is argument — 
answer the contention-: in various ways. R_/ General’ y. It is claicsd 
that the rail was net into;.Jed to l.o an "anti-network." l -’.sure, e.g., 
to reduce n* fwork profit level.-., qJ but simply to linir network control 
of station program ti.ir- to bring it down to the level which the Commission 

considered to be in the public interest. This it has obviously done, and 

argument *> that this reduction is culv.elghnd or equalled by the other con¬ 
siderations ir.anti.oned are clearly wrong (NflC labels the:' "sheer nonsense"). 
ol’C claii:; that network do: loanee is somewhat a pejorative character. - 
ination; there will be only three networks as long as the •resent TV 
allocation .* true turn exists. It calls attention to the fact that 

U Wi,r, >- r fpiotcs report., by investment analysts Coleman A Co. and Tucker 
anth u.y and bay (boln mid-]974) , dt scribing, the networks' position favorably 
\ t,r tl,if 1 ' ‘’»>n. 'Hi*: Cole:- .n report states that the Court’s decision has 
"tightened . . ice: and brighten-.il tl.'i out Jo.*!: for the »9 /'3 selling season" 
*•’* i i 3 t ly 11* tais wi ! i tip 1. 1; c* supp J- ; , 'arc to a su.’.lers 

i trlu-i". In other words, tie rule has bet-:, fitted tie net* yaks by rc icing 

t hi i r i nv> ‘ ry of c-.i : i i..! po; i c ion.... 

(; I.S <• 1 •• nut di: cu la': subject at length, urging . *?1 * - u i 

i u! other i. i'.mi: ami cl :y..t i the network dominant-o a. gaw w . as 

unia.ipparti d in the rue oil. 

> ■ ob(. ..i. .\Vb rot i f t*' ni we'uu - .en-a. Cu-vnif *:ion nrona.r .d.'.sr.tS in other 

{'* i ••oed ii---., as to tin- in;, rtnr.ee of and bene l its from co:--.arcial net. v.-r king 

..si. c.ovot * • most of its iuiti.J com;: nt.a herein to a di. cu.nien of this sub- 
ject ,m gf r.g the Cows: I ss Ion to cal] the Court's attention to this aspect of 
the matter. 
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nctw< : (io-:s rev:." >, ns a poire:->iit: • c cl 
dec)i" • every >• ) hlv.ee If>. l.j.C avev 
makes up usual)} only a snail par of tl;a 
each network's total entert.-ir. .. v. uchcaal 

oa the 2 5.1 cciarurci :j 


from 6 to 11 p 


the t i l.:! prcjjr:." \. 
the total network sch.dul 
total programming during there hours on the- 
progra:u .Lag, total and 6-11, ir. non-network 
the rule obviously serve3 to li' it network 
tiono.d; if there- are problc s otherwise, th 
other Co.: mission action aim. d at thee, rath 
on network ciosjir...u:i. Sanely frank su;:,e..tr 
support of the rule. t iy si’.;. 1;. be that it 
of the t roubleoo.. e 7:20-3 p.ci. tine period, 
later and has presented prt - era:..miag problc*. 


trial TV grews revenues, have 
' th l nor - prcgr nrr.wt r— 
rtyrnr.niup. ... ni.lable to vicwarc; 
-,_ken up only about 12k of. 
ructions in the top 50 r. ...whets, 
.a. make up only about 16 7 c*£ 
cc stations (mere than 50k of 
). Wectingkouse claitt3 that 
do: inanee in the respect me.n- 
cy should be dealt with by 
or than reducing this control 
that the reason for network 
is enabled thou to get rid 
which has lees audience than 


C-20. net wor k rel atio ns with adver ti sers and vro dneers . 

As to the first contention of this argument — subpar. 18(a), above. 
Westingbouse claims that if the Cot-misaicui is to give any credence to 
these concepts, it would first have to explore then in detail, in a 
proceeding involving use of subpoena power since the factual material 
involved is not likely to be furthcoring ir. a regular rule-raking 
proceeding; certainly they can afford no b sis for regulatory action 
at this paint. l'rnnk’s argu art is to the rva geneiai effect, that 
this is iwt the Co:: mission' •: concern as long aa there are no entitre;-1 
violations; any Co: tier ion regulatory conc.rn about r.u : , work-producer 
relatic .b i.ps would involve a detcmlnetica r s to \;hal the competitive, 
balance should be and would require, a cortirs..: r.g review of that situ; lion. 
NAlTi'l) ;.i ' ABC urge that boll: of the supj.es . diy ha: wad roups — pote ntial 
nation. I advertisers and producers for the networks — new have an 
alternative in the form of vj-hle non-network progrruru..ir.g, which they 
can use or produce if they choose to do so, lor example- if their ar¬ 
range:. at:, with the networks are unsatisfactory (and which of course 


is a greater alternative under th:- 


Lgin.ci rule and less udder the 


modification). ALC points out. that many large advertisers use both 
network and nation.” 1 spot re: mercialc; and asserts that the relation¬ 
ship be two- r. networks and natlom-»l network advertisers has not 
discouraged new entries into the latter group in recent years — 


n, )/, 

respect j • 
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1972. A 
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posi t. i i n 
base H: 
net word . 
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15 in new national advertiser: 
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ely, cot:.pared to only 3 now in 1970-71, wit: 
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one $50 pillion) rape 
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to th ■ . . Vv I'Ll.'J i i V' * *. , , . „ r 

. . . ;. i,. over- 1 - It-U i < c-..t. f 'n, erloon nL. a uuabt.. o- 

“ ■ S-.*U .— 

1973 (to.: t ■ 96.3 - tllicii hocou). ■ ' an u -'- 

1 ;! roii-v 19 P> lee-1 ii o .udionuc. 19 ten* .£ the hipl, K: P ort9nt 
,, . . , (r.'vi) L hir rare to advertisers lias irxreas-c 

.n^ve'M ’of $4.18 in 1970 to $5.12 In the fall of 1373, or 22/ ** &Iif r 1 ,. 
cSa.Wl. the earlier y«r o£ 1909-70 the t«c««e has been only 
<<• ts to 19.17). )).<>■ tire r.ct.rates have rone up sit ... 1-70 7. 

hv 16/:. It is also pointed out f ... the ch..ni,e to jv e 

c-t-'-nu^ rot..:.'- relays 1-r nelected t ia sitimexon. Jt is ci-i..- 
‘ ?;• lse ^ , than the increase in nation.'.! Gh? over the 

: „ 'u^r)“ or i=. to'ta «pu:,<U,«r., or. IV advertise (23.0%) or 

'rotlhH Ur. sar'e as .ho InOatleaarj lucres in the ucor.au, Eaneral y 
f , period, 19::. With reeyoct to llcunr.o foot, paid to producers. 
“•C analyst.', all of itr. prlr.c tits Bodo-fov-lV cntcrta.r.rrnt pro**®* 

Ii"n" ^fpkd! oc u=" 

findiro o.' that, uslnE 197o"-i as an lodes of 100.0. In Wj~J* the ices 
wore iVr.BJ, an Increase of nearly )«, «!*>« erectly the same eo the 
rcncra) inflationary It cro.cpe over the peno.. (the into., sippet to 
98 5 i„ 1071-72 and « 110.5 In 1972-73). Korcovc-r tt ta potnsco out. 


v rr , k . 1 , w «th thff i oint:s at length in reply cor-srents. 
.vr tie! n; . .tei point, i: C clait that tbs- ah vinj«0- “ 


t.'.Vt-r t. i c i r.' 
cossidei 


i cpiscue —— no to- s the f ' -* 

Lly ii:CI’psscd norv.. \}_l 

(.anfit: d to "i..; da for television" 
"j r u i> • 

fisert, on they cl id earlier, that 
later off-retwerk sales must be 
c 7i to recover costs. NBC enpreun 
such r. tat orient », ar.serti.nr, that 
t’cnr-1 a 1 f.aocn'jOG and overhe^G 


, i\v in neu'err. uu-iit- *■* — . 

i mt of lunlui'V, reciucin:, the i".'.’.br.-i of principal net won 
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• ,v <>ou Id h r i- duel cl to only a few r -jovs vlw . recover eo :. ■ 

..... ...» i in. * ur .’)l • i <; ..tic. to b< ' ii- ji-iCCBf.lt of n rut!;" 1c 


1icense 

fe 

-,-s in 1970-71 

pi of it • 

*. n 

fj.u f:yndf i 

hecausc 

uf 

the finr.tiLi; 

bc.cn est 

j 

•.ted as wort: 1 

pa Id foi 

V 

('.work exhit.' 

_!VI Si: 

.c, 

this analys 

pi of r .a'.' 

.! • 

, it press:.. 

11/ Wan 

> t; 

■ ant! MCA in 

netwoiV 

I, 

erap.i- ir. in 

1 'ilied 

>n 

for the prod 

so:..e ife 

,:h 

about the r 

tiioi.c *■ 


r j.nclud 

total! J 

,; 

about 29. of 

A broad 


t : iif art ii 1 c 

>. ussor 

) j 

scjnce/i on 


Vi r, ■; 
i t 

. aoly : 
in t.'tl. i 
l'ft Vt 
l t-c.’V.; i 
l a11 ui 
:i twi i 
i ur r i ■ a. •> 

( t -1 t-'.t -: 

i in. h f> 


.1 Cpl! 

i . I.. 


; ,,i ; , -. rt f .*. On • urebl.:. In r it. to be « h- nicest it of n rat! c “ Lt- 
; , . Jn onU . , a t«» *cn o' 1 - * 

11 , i . (Miif. It in vice if nir • . ■■ ' ' •• i - r-t.. 

, , !Ul ] u j.- th. it f • * e. lei i i. hi in th-.=.j;1 r.l,-...\^ 

••'.'twi 1 - tires, ii, led Jr.;’, :ci P >>•,.. „rr. for u-io. mi. rh-v; :::m 

,be u-t rat e" paid proili on '.one i h do not J- . . 1 

iV.]«.••• « ... Mvort cited .'hove tales that producer; have abnu-h.d r.s 

h o, :;.oru th«».,thc netvorl s . » recent cost ini'r . es, P-'U •>' 

o. I he c h 'up.fd c, . ml balance iesi.lt inf. ttom the rule. 


t»n ■ prebl.:. ii 
l... in ordi J le have f-ueU 
i. , am! Ii.-: - is dltil. ' 
it i.- s' ii .! tint r • 

• - t ice:- , in. l'.'dinf : : ea 
i, li e " .host i'a! e" paid 
. r.u. i (.poi l t i 1 1 d .'b<>ve 
oi :;.erL' thn.,lhe nut void 


recover ei :.n 
of n rat! c t* lo f 
nefue'h 1-.- -r am’ 

i 1. i -• 

t le • :.i,l c.hv.v . •* 
vai. she., r.ml an 


report cited ■ 







133 


Appendix q, p.14 


- 14 - 


C~2p. . Station r ?•••' r.nticr r .i.: 1 n on-o' ; -rcc s In network prims tip.? . 
As to the allegations about p-cempticr.s and non-clearances being down, 
some of the rule's proponents claimed that this is not true to a signifi¬ 
cant degree; Vestinghouse claims that preemptions were few before the rule 
and still are; NAITl'D claims that the rate was and is about 96 to 98% 
clearance. NAITPD claims that — since there is no longer the same 
economic reason to preempt with local advertising support now channeled into 
the access period — the continued incidence of preemptions at all is 
remarkable, showing a new licensee independence and use of varied syndi¬ 
cated and local material to "up-grade network prime time schedules", 
instead of only preempting to show local movies as formerly, demonstrating 
the benefit of the rule in providing an independent program source. 
Presentation of Ilee Ha w on KXAL-TV in Washington at 8 p.m., and similar 
showings of it or La w renc e WeI k in network prime time on 8 other stations 
(mostly outside the top 50 markets) is the example given. ABC gives 
figures: for 1970-71 the average non-clearance or preemption of ABC 
programs was 7.1% of U.S. TV homes, down to 3.7% in 1972-73. It believes 
that CBS and NBC clearances have not been affected by the rule. 

C-23. "060" purchases as necessary to syndicated program success . 
Proponents of the rule dispute the ciaira that "0£<0" purchase is so vital 
to a syndicated program's success, certainly not compared to the total 
"veto power" which network control of the same time period represents 
(and, of course, this does not apply to local programs at all). ABC 
asserts that some highly successful shows have not had any 060 exposure 
— Lawre nce Well:, llee Jinw, To T e ll the Truth and Truth or Consequence s — 
while others have had it and failed (S tar.lost , Mouse Factory , Dr. Kildare , 
UFO). In short, it is helpful and more efficient, but not determinative. 

ABC also points out that it bought only two programs as a group in 1973 
and 197A (plus, in 1974, one joint ALC 060 production effort). NAITPD 
and NBC make more elaborate factual showings, the former including a 
distinction between 060 "group" purchases and purchases by individual 
netuork-evued stations. NAITPD states that sale to one or more network- 
owned stations is important, vital in some cases, not because of their 
ownership by networks but because for many programs — particularly 
half-hour weekly programs — this is the only way they can get prime¬ 
time exposure in the three largest markets (there are independents in 
these cities, but, so far, they are not significant customers for this 
kind of material, though they will buy hour-long shows for weekend use). 
Also, such sales arc hi hly efficient, in reaching the greatest audience 
through the minimum number of stations. Such sales are of less importance 
in the following kinds of programs: (1) one-hour shows like Hee Haw and 
Lawr ence W lk.which independents will buy for weekend use or use in prime 
time opposite network shows; (2) barter programs, where the advertiser 
puts up the financing; (3) programs which are 6th or 7th episodes of 
stripped daytime game shows; (4) programs of foreign origin, where all 
or most of the initial cost has already been recovered; (3) some low- 
huJget hatf-hour weekly game shows; and (6) programs which have a 
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C-.'Jk, NA1TPD also analy/os the 0;-0 group buying practices 
with re:.; net to the 18 programs distributed cr produced by KAITPD 
n:emberr. !a access use this sex (including two no longer in pro¬ 
duction) , and for 14 other syndic.... t-l progrm.s bought by network- 
owned stations. The data Lc cu £oJlows: 

(a) 7 of the !’AI'iTD-r.er.bor produced cr distributed 
shows have no sales to network-cv.ged stations (Including hoik , Heehaw, 
Truth or Con sequences , KrcskJn, l .'oi.v Griffin and the two no longer in 
production). ‘ 


(b) Of the 24 programs bought by or.e or more owned 
stations, 9 were sold on a group basiG, although usually not for all 
5 of the group's stations and in one cese fer only one, representing 
a total of 31 stations. 11 were sold to network-owned stations only- 
on an inorvioiial—station basis, although sot.etltr.es to 2 stations cf 
the sunv. pioep, such Individual calcs totalling 21 stations, 4 progrx ns 
were cold on both bases, to one group for four or fix stations and 
also so cue. or two stations owned by other networks. Such sales repre¬ 
sented 18 stations through group purchases rod 5 through individual sale, 
meaning an overall total of 49 station sales on a group basis and 
26 station sales on an individual basiG. 




7 S 

NBC in reply comments points out that (b: 
in Sandy irank and other initial comments, and other s_\ 
syndicated access program:;-listed for the 1974-75 seas : 
on any not work— owned station, and six on only one or tv. 
piograms (sold in 10 or more of the top 50 markets as c: 
9 were on none and 6 on one or two. As to the prior tv; 
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C-2A. In reply, Warner et al clain that KAITPD's analysis, 
mentior.ed-above, rarely emphasizes the importance of the network-owned 
stations to syndication success, r.r.d that Ah Co analysis of success and 
failure, noted above, simply shows that an C!-D group buy assures access 
even though not sn c ce .tr. . It is claimed that virtually all new access 
shows requiring substantial inveucirent have been purchased for all or 
most stations in an 0B0 group (using the term "new" to exclude programs 
which are "cheap replications of old or current network game shows"). 

Thus, 5 of 6 "new" programs in 1972-73 were so presented, as were all 
A of those "new" in 1972-73; and the only "new" non-game-show this 
season ( Last of the Wild , shown on A CBS stations). "Ihu3, the net¬ 
works exercise control over what millions of Americans see in access 
time across the nation." It is claimed that while group buys have 
declined somewhat in number, this simply represents the networks leading 
the stampede to cheaper game and animal programs, away from dramatic 
and comedy access programs. ^ / 

C-27, The networks '_o wn production of pr o gra ms. Warner et al 

urge another aspect of claimed inordinate network dominance — the 
networks' assertedly increased production of their own entertainment 
material, for example ABC's production of AO/I of its madc-for-TV movies 
shown in 1972-73 (r.ade-for-IV movies now make up more than 60% of net¬ 
work feature films). 1A / This, combined with the reduced amount of 
prime tire, increases network leverage and forces producers to sell to 
the networks below cost (see footnote 11, above), so that the pressure of 
network dominance on the majors and other producers is even greater than 
it was before the adoption of the various rules. KAITBl) and BBC dispute 
the claims that network in-house production is significant in amount or 
has increased; IIA1TPD asserts that there arc only two network-produced 
.series and a snail percentage of total prime time movies. NEC analyses 
network regular prime-time entertainment schedules for the years 1970-71 
through 197A-75, and concludes that network-produced programming has been 
fairly constant at under 10% of this figure (A-l/2 hours in 1970, A hours 
in 197A, 3 hours in the intervening years), while the amount of program¬ 
ming supplied by the majors has been 65 to 70% of the total in all of 
these years (39 hours a week in 1970, 1972 and 197A, Al or Al-1 fl hours 
in 1971 and 1973) — 8 times as much as the networks themselves (BBC also 
notes that the majors are among the largest suppliers of syndicated programming) 

jhe majors' factual appendix shows group Of.O use of access-period 
progia as follows (program:: shown on 3 or more owned stations of a group); 

1971-72, 7 programs on all 5 stations; 1572-73, same; 1973-7A, 5 pro¬ 
grams on all 3 elutions; 197A-75, A programs on 5 stations and one program 
on A stations. CAY.': 1971-72, 3 programs on 5 stations, 2 on A stations, 

2 on ^ stations; 1972-73, 5 on 5 stations, two on 3 each; 1973-7A, 3 pro¬ 
gram:; on A stations, 3 on 3 stations; 197A-75, one program on A stations, 

A pro, r;.: s on 3 stations. A EC ; 19/1, one. program on 5 stations, one on 

lour; 1972-73, one on A station. , 2 on 3 station; 1973-7A, one on 5 stations, 
one on 3 stations; 197A-75, 2 programs on 5 stations. 

,’LJ According to the I’earce Report (p. 107), in the s.u.e season about half 
ot Ci,‘.' ; a!e-f<>r-'iV movies were CBE-produccd. ABC predicted in 1970 that 
this might well be a result of the financial interest and syndication 
rules and Warner assorts that ABC was correct. 
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B. TV,<3 F.uV Camp:titior. 


Notice 


C-2f>. ii 
folic wirg it, 


Ju .,0 18 Court decis.I on md tlic Ccrtziei-ion'e r 

5i.‘>cu::v i the matter of network dominance (above) 


tr.f lurtr.er 


-fleet or cewpetit.on 


• c p:. t a v. c p r. r: g r : 


. KAITPD clcir^ that 

Notice v:e« <-rr:v- in this respect; what the Court had in 
n'.ir.d vets the obvious feet lent "competition i-> the other side of tne 
coin from "network dominance", end is increased when the latter io 
decreased. J!_5/ NAITFD mentions various natters ir. support of its posi¬ 
tion that the original rule is highly pro-cor.petitivc and should be 
retained, including the inert used uus.be r o c nor.-nctvork programs, new 
production and, equally ir par tatt, distribution one t-a-s (tl,e lat.nr 
including Viacom, Norldvit ion and Jin Victory, Ir.c.), the inpreved 
position of independent stations, with wore revenues and a greater 
supoly of programs (even though as yet trey have largely not chosen 
to use thaw.), and the increased opportunity icr local and other 
ti^cr:; who cannot afford or profitably use network exposure (inducing 
national advertisers wishing to show "specials"). Other proponents of 
the rule, such as Frank, Ucctinghouse, Ahw ana Station representatives 
Association mention similar twitters, such as a greater r.un^ar or incit- 
pendent producers; the increased Mor.duy-rrlday 7: 20—f> p.c. audicnc.fi 
shares of independents in 25 large markets (10. j/ in November If 70, 
up to 18.07. in November 1971 and 17.9k in November 1973); and the 
increased profitability of independent stations (lc 1 sen of over $20 
million in 1970 and in 1971, and profits of $2.5 and 7.7 million in 1972 
and 1 973 respectively) and decreased UkF lessor, in the Gama period, 
from $40.1 million in 1970 tc $10.3 million in 1973. Frank refers to 
increased competition in programs ar.d Licc-a. Station Representatives 
Association mentions the improved condition of ir.c.pendant station', 
the increased independence of affiliates, and "the enhancement of 
competition in the business community by equalizing opportunity :or 
television exposure" among network and non-network, advertisers. 1*7 

Ts7 NAIITD quotes the following from lit. Mans fi eld Dectaion in which the 
same Court affirmed the rule ir. 1971 (the interior quotes arc from the 
FCC':. May 1.970 decision): 

"... the Commission proposed certain rules designed to 
'foster free competition in television program markets' 
by providing 'opportunity for entry of more competitive 
elements into the market for television programs for 
network exhibition' and cncour girg 'the growth of 
alternate source.': of television programs for botV net¬ 
work and non-network exhibit!- n." 


1/7.'.PC also emphasizes the improvement in inte.r-r.at - c.”!' 
its rise to a position of pro,fit. hi lity ..,.d parity ..ken 


ccmncrIrion — 

In ctr. r r.ctvorks. 
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C-29.Ag to the number of producers r -.presented in fccesa-time 
period programing, Vi aeon shown, in 1573-7'*, a total of 63 U.S.- 
Preduced programs (exc.ludir .3 religious end f:.m progress) from 49 pro¬ 
ducers (31 programs from. 25 prodneorc shown in 10 or tore markets, the 
root in fewer), in addition to 22 foreign progrrmo from 14 additional 
producer.-. (15 of the latter program shown in 10 or core markets). 17/ 
Viacom analyses network prime time regular entertainment schedules ’for 
the same year "second cease.." (excluding movies r.ot part of a regular 
serico) and finds a total of 54 programs, from 25 producers, including 
the six majors and 19 other entities. NBC, analysing the 35 leading 
access programs for 1973-74 (in terras of number of markets sold), shows 
them as co...ing from 26 producers, of which 17 did not have any network 
prograr.fi during tne same year. Six or these programs arc included in 
Viacom's last as foreign-produccd. 


C-30.Among the opponents of the rule, Warner and NCITP, the 
group of producers who specialise in producing for the networks, claim 
that the rule is anti-competitive in setting up an "anti-competitive 
enclave for the cheapest forms cf programming" (NCITP), foreclosing 
opportunities for the majors, and other producers for the networks 
(more then 75) who car.r.ot use the time because, aosertedly, the eyndi- 
cation market will simply not support their "high quality programming 
which can be supported only by the network syndication process." 
learner claims that this is obviously true with respect to network- 
caliber programs costing $100,000 to $x50,000 per half—hour episode, 
and thorn; producers who tried dramatic and cor cy progra: ring on lower 
budgets (such as $.'0,003 to $80,000) found they could not compete with 
gat.e shows costing much less to produce. Warn/r also claims (as noted 
in the Pearce Report) that there have been virtually no new entrants 
into accc:• s—period programming as a result of the rule, an! urges the 
extent tc ./nich access—period tiro is devoted to the programs of a 
handful of producers; for example,the programs of Goodson-Todnan and 
two other game-show producers occupy soma 591 half-hours of access time 
on top-50-market stations, or about 282 of all accecc tine (2,100 half- 
hours) and about 442 of tlrt devoted to entertainment programs (1,341 
half-hours). J 8 / Xr. reply comments, Westinghouse, Sandy Frank and other 
proponents claim that the rule dees not exclude the majors and other 
producer.,, who can enter the access program production business 


]7/ iho bre a/dov/n into foreign and U.S.—produced programs does not appear 
to be entj ely accurate; W ild Kl tm-don is listed as foreign—produced and 
. J .*.i*P. W-S.-produced, where.:;, the reverse appears to be true in fact. 
However, overall the listing appears generally correct. 

)j ; / Vi act;, analyzes network prime-time eehaduJ < t; for 1973-74 in the s;r.o 

showing 292 as produced by MC/.-Cniver: ul (29 programs), 92 (8 programs) 
by nwirnci , 8 . (7 j lograms) by Paramount, 7 7, (6 programs) by Loriir.ar, 

>/(5 prog i' ..) by M3M, and 4/(4 programs) each ly Screen Cc:s (Columbia), 
i fidem aiui i'utnn Martin. 17 other producer’ h.d 22 or 12. Of the gar.n 
: I' ri rs' total, (r-fd.'.on-ToJr. ;n led wild, 272 of access entertain , nt 

t i: in l>73-74, and 222 tills year. 
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v: he never they choose to clo so but apparently have chosen to boycott it. 19/ 

It is also chained by Sar.dy Frau’; that while the number of truly neb entrants 
into production may he ft.:, nany dormant companies have revived as a result. 
I.JiC claims that it is It possible to evaluate the rule, or PTAR I compared 
to PTAR 11, t-n an overall basis iron this standpoint; some groups have 
rained and others have lost under eitiler. 

C-31. Metromedia ciaitis, as an antj-competitive consequence of 
the rule and reason for its repeal, the assertedly harmful effect on inde¬ 
pendent stations resulting from the greater number of advertising positions 
available for local sale cn network-owned and affiliated stations with the 
reduction in network programming, and with current sophisticated package 
sales of spot positions by these stations (e.g., three adjacencies to 
popular network shows combined with a spot in an access-period program). 

As a result, it is claimed, in Los Angeles there was an increase in spot: 
advertising revenue of $5,021,000 between 1972 and 1973, but all of this, 
and more, went to the three network-owned stations; Independent stations 
there showed a decline in spot revenue of $1,760,000. It is claimed that 
independents generally will soon feel this impact even if they hava not 
so far. Warner makes the same point, citing the investment analyst report 
noted above to the same effect — the increased local spoz inventory of 
affiliated stations has compounded the volatility of the independents. 

Warner also urges another point: the reduced network schedules under the 
rule have meant a decline in the amount of ensuing off-network material., 
on which these independent stations rely heavily, so that there is a 
shortage of such material and the price thereof has increased tremendously. 

In reply to Metromedia, Sandy Frank points out that Metro¬ 
media's competition for local advertising is not with networks but with 
affiliated stations , some of them network-owned, and asserts that there- 
u re this is not relevant to any network dominance contention. It Is 
claimed ih.a what Metromedia wants is simply the removal of the added 
competition (which it does not claim is unfair or illegal), and that this 
does not justify any change in the rule. A.BC asserts that the prosperity 
of independent VKF stations (which four of Metromedia's are) is not 
crucial, since they have been profitable as a group for years; more 
important, because here it is core nearly a question of survival, ic 
the situation of UHF stations, which it claims has improved under the 
rule (as Metromedia formerly claimed). See par. C-28 above. 


lj/ In rep.;., Warner denies chat there in any boycott ; as shown the 

ct that 2uih Century Fox has had several access-period program*: in i.Jing 
.-.i .e stil] ...ling, Columbia has had two and MGM one v Dr. Kile , which 
- : lcd), and. MCA and Warner developed projects but could net gr > 060 spa..- 
rship. Jt is claimed that, rather, the market simply will not support 
‘t -silty catci Uiinnent efforts which these producers wish to engage in. 









isiTlLcLo^ ' ‘. 

- ■ - • >' • „ -.r Crcatl\ ■ •■ ;, , ns < 

C-33. Scrien Actors Guild fcvr', », ,, 

too Writers Guile’. <i:.. et ) u ,. f . ,,^ r ^ J ' noUyuocd I iin Ccur. , ; , , nd 

°* thc i»PMt on Hollywood' nlb-L- "-d^- i n Jcint coca8ntl • *»c~ 

• ■•ul!:. r;. League of A- ric frith ~ J - ?lo '’‘'-' 5:,a8 does 7k •> 

-f. ;■«„). It f’;“ V ■■■* Guild a-.f Draaatlsts Cum 

urging repeal filed by Varner ct nl ^ Cnt .- oa ‘ * in lhc corr.tntr. 

and the Office of Teleccrsnunications YVc” °'L ?j ‘' r'b ^ (?h ° 2r !x) - 7 i/ 
chier^ to the kind of eccess-p-^od p^-r —. arElS3ent rela tcs 

shews, animal shews and foreign) co’^-lS"^' h “ vo developed (g.:; 2 

netuor.; programs lost because“ol t. ‘‘rule ‘.-V t * rpr:itlc ' type of 
procured access progress in 1973-yt J ' ^ ‘ ° nly cr ‘ 2 cuch U.S.- 

'-“t" '"•*» In the correspondi;k tt^slot'bj " CL f° rk U - S "P™<Wc,:d 

al dam that the loss of 12such rrti-n-’- \ before t.;e rule. SAG et 
million in annual production p~.» 0 ll ’ “** “ hn J* s E2an * a loss of $3^.3 
at an average bucket per 30 - 11 ‘ J Put ° thervl se, it is claimed th-<- 

of union diy.ouu is payroll *"24 X}® 0 *® f ° r 2 filc;ed Ecrlps *>f SKO COO 

^~ * 1 *. Lrr: 

half-hour film drenatic'seriessor^firi"'^ f P erso »s P" episode"©! *“ 
in fact represents some 170 fu'’H- e *“ a Wtplwdc series, which 

Jobs lor 21 series (for 12serf'stwj « ?.»0 felltlre 

basis would bc2,('40 ). ifernor °, ,uUt£r * Jobs m this 

a year lost In production expenditure le'e ^U “”7'rSlff° * U1, “ 

*“•'« « creative pursers 

sircr-—- 

~ -atm, this time 

r- 

be repealed. thC puolic ls tha loser, the rule should 

employment nay result fron°the° r ule "in^olin aCC .° Unt vhsteV£r Cains in 
. 19 /. 3 or; ' 1 argument, the SAG rypresonta*-<ve- or fel ^»here. At the 

facing into account these gains at S2S t t f E:at:ed th - not loss , 
that any such gains elnc-hfro h\. r V '? 30 r;llli ^- Varner claim’ 
nmouiu of local progm,^’ V^ —i 
•Ht.n shewn at other times anyhc ;) 7 ° r W;uc '' v °uld have 

bourn used by a single game sh^’ ‘ hlCn " dwari ^ ^ trial acc, , a 
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C -34• SAG also advanced statistics concerning unemployment 
among various guilds and unions, generally similar to thote advanced 
before and including, nr, of I'.y 3, 19/4, S52 of 29,000 SAG members, 
892 of 2,780 Screen Lxtraa Guild ner.bern . 23/ 


C-35. SAG ct al claim tb.t the Court disapproved of the 
Commission'* orb i gvoiw attitma toward this question, ti -ruby indi¬ 
cating that v;e should give it greater weight — and that this cannot 
be ignored us a farl or in formulae i»:g b .sic broadcast policies. Tele¬ 
vision, it is said, depends on an active, viable and creative talent and 
production force, and it ’.** an unwarranted assumption that this will 
remain in being despite all economic and governmental barriers. We 
cannot continue to erode this capability, this basic natural resource. 

It is also pointed out that the Commission's 1970 decision and the 
Court's opinion noud the objective of the rule to foster a healthy 
syndicat 1 .n industry, so therefore : he matter is within the* scope of 
our responsibility, and must be faced. This is more than grounds fer 
concern; it is grounds for remedial action. The presence of foreign 
product is said to be particularly counter-product! -e in this respect -- 
Lne cause of a healthy syndication business is obviously not served 
when much of the product escapes the industry entirely*. 


C-36. The Authors League, v.'hosc members wri uo the nation's boobs 
and plays, which arc often adapted into motion pictures and occasionally 
for TV programs 2.4/ , claims that the rule has a direct and pervasive, 
effect on professional authors and use of their books and playG on com¬ 
mercial television. It urges repeal of the rule, claiming that it has 
not improved the quality of cot v?rcial TV but rather her spatmed a glut 
of cheap, tasteless material, a deterioration in quality which the viewing 
public cannot afford. It is claimed that, freed from network domination , 
stations have failed to heed the lessons taught by public TV, British 
television and commercial U.S. television in'the 1930*0 — that stage 
plays, adapted books and short stories and original TV plays make 
excellent TV fare and a valuable cultural contribution. The League 


22! Of 19 other guilds and unions listed, the unemployment percentages of 
the two largest (16,000 musicians and 3,000 writers) are listed as unknown. 

3 others with memberships between 1,100 and 1,880, unemployment rates are 
shown ranging from 292 (property men) co 49% (cameramen), with teamsters 
3S. 0 , film editors 30.62, and directors 302. Two smaller unions, totalling 
4 if members, are listed with between 50 and 602; 5 others have between 
25 and 502. These unemployment percentages represent in most cases an 
increase over corresponding figures given in the earlier SAG exhibit(as 
of November 1972), although for SAC itself the percentage is the same and 
for 3 unions, it is less than earlier (for the two largest groups other 
than SAG, the musicians percentage was given as unknown earlier as new, 

..■id the writers percentage was 732 earlier). Screen LxtVc? earlier eh owed 
/.>* comp..red to 89., now. Slightly more groups have inere:-sed membership 
than have Tost members since 1972, with SAG itself incr.. .sing from 25,500 
to 29,000, the largest numerical or pare n.tage change ir. membership. This 


atis that SAG employment is up in 


ib/.’. compared to 1972 by seme 525, ^inci 
lli, ‘ unemployment percentage is the r.ta,. (15. ) and membership is larger. 

24/ League members are also employed in writing TV scrip,a, but in this 
connection they are represented by the bb iters Cuild. 
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i t-n the restrictions or ban on use of feature fiL. 

e e'ess ti- 'claiming that this la counter-productive with rcr.pcct 
fo by crippling notion picture producers who ere the 

principal challengers to network access-period material 

denies slot ions fane Ur - u ^” Gr n J dcBaglnB oae of the country's 

£S£t! Citing the increased use of “triejions.^t 

is the way to develop independent 

s^cet of ptogr^ng! it sf.ould take the access periodic of the con- 
trol of either networks or stations, and give it to rep-osen a ^ 

coimnunit> groups selected by State*.~ds °f Regents, i Kr s «*’ 

£ “o^Ta^r^S’^UtL ahie J so? *tni,an - 

maximum fees). 


C-37. NCITP, the group of producers for the networks, r^.kc.> 
generally similar contentions, claiming that its members have a v*tal ^ 

interest because they are creative and innovative producers and n t; >vere 

or still are actors, writers and directors, and who are excluded * 
access time because network programs arc barred and the -yudic i • 
will not support their type of high-quality material. ** *■ A 

the game shows fostered by the rule afford no c ^ ati ve 0 PPortun.ty.^ 
that such opportunity is stifled by the rule. The of:^twork .re 
striction is also attacked because of its restriction on after mar.xt 
sales generally required for producers to show a p.olit. 


C-38. Impact on the produ ction indus.tjqLiSESSIfiUy* , f 

Warner, MCA et el., besides asserting the adverse 

$60 million in production expenditure on network prog •-» . hcd a 

above (as does Columbia Pictures), also argue, that the rule has ha^a 
serious adverse impact on the independent program producti • - > 

generally. The use of access time for inexpensive game shows U^lving 
much less production activity) and of foreigo-produced programs meaning 
no O.S. production activity), are noted, along with the variou 
of the increase in network leverage' over producers. asserted d J h 
cussed above (claimed to be far greater than that bc.ore the rule).jthc 
reduction in the off-network market for former network P™>G™-- S 
assertedly necessary for producers even to break even - t 

as in the ban on feature films which Warner, KCn et al. seek ^ 
stations (see pars.C- 66 - 69). Warner claims that while some of the 
majors are doing well, and better than before (as AbC points out). 


*y. 
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this io immaterial (since it resulted frees tho rococos of a few theatrical 
feature;:). It is claimed that television production -- u in jcc?;.ydy, 

that thia If. e mercurial busincoe sudden ups e.rd dc:;. c, and not ell 

of the majors are doing well (Coir b'-.. and, pot; illy to a leaner enter.. s 


MG!!) . There could cl; o te com; 




ir. this; connection (though not 


r.cnticixd as such by hv.n.tt) the extent to which producer.? spaciclir.ir.8 
in net wo el', production are asaertedly foreclosed Iron acc.esu time, e.g., 
MClTP's 75 members, and those producers who (according tc earlier Warner 
comments) brought forth some 357 pilots in two years from 1970 to 
1974, of which only 57 became regular network scries end 24 got 
some kind of partial exposure. In cues, it is claimed that the Commission 
has recognises the. importance of :< h al thy production industry (Cable 
Television l-'.port, 36 ICC 2d 143, 3 b9-170) and lit line with this concept 
the rule should be repealed. 


C-39. Arguren to o<~ p ro-.-,-. Hr. o f rule . Of the parties supporting 
the original rule, four — KAITPi), Sandy Trank, Vies tin,ghouse and /tbC 
argue vi orously that this whole area io irrelevant; the welfare of 
Hollywood ia not the Commission 1 o responsibility, and we should simply 
tell the Court so. _25/ It ie also urged by theca parties that it would 
be tremendously difficult and time-consuming to arrive at any real 
answero in this area — as to whether, on balance, there ia any veal 
loss in employment in the country generally cg n recult of the rule 
(rather than ether factors), how much relates to natters of efficiency, 
etc. — wlich cannot be decided ir. this proceeding and wo.’1c probably 
require evidentiary hearings. It is also claimed that thecr are con¬ 
siderations which could apply, and if used here would logically have to 
apply, in a host of other situations — stations using recorded rather 
than live material, types of programs (co that any action on thic basis 
amounts to censorship by encouraging high employment programs ouch r.c 
variety shows, and discouraging other types auch as game shows), re-runs, 
longer programs and sports programs, etc. It is urged that the economic, 
and employment situation in Hollywood results from a whole range of 
actors and is really not that bad; the majors’ are all doing better 
than before , and well (except for Columbia); they still have three hours 
of network prime time, and could have more tine if they were not boy¬ 
cotting the prime tire access period. It ir. claimed that the impact 
from use of foreign programming is down this year as a result of dollar 
devaluation. ABC in its June 1973 comments stated that there could well 
be r.ot so much a los s in a shift in employment, both geographically auu 
by occupation; thus, while dramatic allows employing actors have declined, 
musical variety shows employing siu.iicic.ns and other nrti; ( :• have developed 
lor access-period use. 1JA1TPD and Sandy Frank also attach the sif.ni: 1- 
c.ance of the SAG figures, urging verievs points: (1) e\utaing the 
analysis 1;; correct, the addition o* 21 or so net-work ; g •> s uld 
ti.ike only a small dent in the high uni-.r.ploym< ut figures for S\G end 

W rrirTTHimod~by X\rii’D cnd West! nghounc- rb :t this could conceivably 
he relevant if the situation were such ns to Jeopardize the entire supply 
of program; but this Is clearly not. the case end therefore the subject 
is not a legitimate concern. 
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G ona other.union,; "there just cron’t onou : h hours in u evening to ca?Xoy 
SAG’s one ployed." (2) the analysis locks rclavr.nee ftor. the et^pcin. 

PTAR bccf.usa the dote of the fibres — Vxy «'* — * v ;~ 

when the January IS74 nodifientiens rare cti.'.i to^bi xn effect et„ 
networks were presumably working. on tin ccV.. tit na.u cc. I- * 

expanded tire (end tone c.ccctt-;erica ohc:.v i.'.J been crnc-lleO, 

Icon uncusloyr.cnt tvs n<c.hcr r.t this tine tl. n in hove-oar 1972; (2) the 
SAG tnalyks in a "circular" one; (4) the failure to take into ecco. at 
gains in employment elsewhere as a result o. thu rule. 

C-40. Sor.e of these parties, plus t' :ee others bupporting tha rule, 
advance sor.e factual data in support of their cities that overall -- 
looking not only at sin?ly Hollywood - tk- r«U has suited in incased 
etnployr-nt. NA T 'i?D compares the 66 syndic. >a access prosra-s ol lj i 
with th; ailc 2 cd lo ,. of neu-c-V. prc 3 rcr.s, ; nd claim; that even xf tnose 
progr;ur.s involved half the people at half 1 1 _ cal&ry cessed by ... *• 2 G/ 

its analysis, the. payroll involved would rMil be higner, over $Gu 
In its June 1973 consents, ARC referred to V persons coded at it- Chicag 
station because of its expended local news operation ur.^x the^ luU, ana 
Leake TV asserts that: it has increased its ntaff at one ctati * y /; * 

and expenditures by nose $50,000 a year at each station, for the type 

programing. 27/ Vor.etco Enterprises, disc'-..ting its two cucce...£ 

Miaul local programs. Bays that it has inc: troed ito public 

by four persons one plus one temporary crplcyco. Ata cello 

the total rise In station employment fre t iS7l to 19/. -- 1.07 P ■ » 

or 5.07. at least partly us a result of c> rule. Viaeea refe- .o Bcino 

in sales and administrative o-rployusnt, .»■• ’••o.e ‘ - ..u 

asserts that one of his gere shows er.plo;,: 30 j peep.a ro ^ 

and another 69 work in the studio on this and other productions. It 
also pointed out that syndicated prograr.2 curl, as I ■£±-. 0-17 71 — ‘ _ 

Hee haw employ large numbers of people jur'- es they era when -- •> 

on networks. 


26 7 Some of these progratuc arc forelgn-produced and thus not prc?e*.l> 

countable in an analysis of impact on U.S.-production, and others (e.g., 
sports programs) likely involve little production Activity in th--. ~ • 

or are programs which largely appear outside o- access ™ e £ or e. 

sionally within it, and thus would exist uuyv.ow Just iey _ . r 

NAliriJ in its comments refuses t.o answer tl»o question in the v.^ous 
Notice as to the number of persons involved in the production J* 

kinds of access programs, clcining that the purpose tor which tk. . 

tIon it,* Koupht in inpioper. ^ 

27 / According to a Commissio»i r.tcfi analysi': of ncu'f.. Y- .*.." clat j_ ons 
on top 5U-narket affiliated stations an of September 1 j »* 

present hour-long, newscasts during access ti'.e on vcc.-Jays. 
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C-41. with resocct to the argument concerning a "healthy industry , 

t , Vr .„.,. ., rpes that while the television industry needs this as a 

r-tter the cLlssion has neither the authority ror the ability 

?r£*Jc = ; »rA94S condition# in Hollywood. HAITPD r.loo watt that 

„«*„!«» certain tyndlcr.tora to bn hl 0 hly UCCMOftu. ha. 

the ru ' 1 > . P . ' uhich t’tv caii fits anno their one 

enabled then to acquire capu.J ik. w ‘\ ich , . . r . hi . io 

and oth.ui Independent producer.; 1 ncignrs t lUu \ ^wdUrv 

, • . i t -tworl-f c. rot. acQUli.*. —ijxawij 

,2S!it«c ;*»»* «*«d»s «*» » «•- 

fixtent o' cho Mtuorh licence fee. It in doted thjt truly indepcncent 
producer-, are thus able to onto. .Into the buo.cau;& o. pL.-'-cinc ~o. 
networks. Worldvision and Viacom are cite., a., o>.c-*;_e... 

D, The Pule and Mir o rit.y Procter-.lng 

C-4^. The views of publJ" groups, strongly supporting the rule 
K1 „ „f its IcTCtue to loo.-.; pwfcKWtfh o.- nlgnificnrire to ttloorltloo. 
have air- .«> been ,Uhc«m1. Scvj othor V-- b'onont. of t..e rule ci..o _ 

• • i nrd Jri reply cc.n.ents, note this with approval as m.,..- 

““ ‘‘t c mat rtf, lived! Iti report of the .contention that 

, : of ro .liricancc i.; this connection, NAIilD no-c.* 

network programing 1. of ■;;£**' ;n , loa on the aotwocU program 

?h r tas being "raci.. t ard sexist", with an "interfering uatrir.rch’ 
iiiothcr^”\;ho "has*no other role in life except woman's work of cooxing, clean ...g 
and bei■ ■' a good servant, and also including male stereotypes such as a 
young urn encouraging the image of "pitip, pu'-her and stud and two cld.r 
men "of no further use to society. J9f 


28/ gaudy Frank advances an additional point: as to th.: impact on creative 
person:., it should be remembered that in thin cense th- are as muon 
"private parties" an any others-, and the Cc.mission te Ct i -‘‘ u * 

cviiluui in:; their cut, u.ns hocov-o there r; bo othorr in the w** ectupory 
with different views, for example those represented by other union or 

orofe*: c ional groups. It is noted that Alii'., the union which represents 
^ 1 b i , fJ , x TV „ s pot file comments herein, 

actors in taped (as opposed to txl .J iv pr-W-.». am i.m 

29/ Wa t.hJiv.ton Tost, October 5, 3 974, p. B-0. It is claimed by the group 
That Ti : ; T program exemplifies one of six p-obloms presented by network ^ 
progra: from their standpoint, which include "a lack of roles for .iiuC/.s 

as professional working people, portrayal of older blacks no «hiftlc.as 
derail cl ; or Uncle tors', and 'black show- slanted toward the ridiculous 
with no redeeming countcr-imags'-i. '" The views expressed by this and other group 
are not the only opinions about network programing involving minority-group 
members. Carl Rowan, the well-known Black journalist and former head of 
U.S.I.A. , in a column appearing in the V; .. h^ , V’ton_Sta- : ;' w:w on Wove -.bar 6, 

197-t, st itt'd th t f). h .d been ; .ked why a. eiu no- ntva. . ..rnfo rd_mu: 

and ('.O '.: 1iar. shows that *:ll>c*3 and de’V r.e hlac’w. ikwclcn. He continue.' 
by exp',-, , : ',ing a rather unfavcv.ble opinio.: of the former ;• ogram, f.ltho-gh 
iu.t for tills reason — "one unbent lie bi .>*' — but ho : :ded UuV Jil r ir£. 

as unf.it: ly critic 1 red and at tistive -- "to gusty lwv'w.s". "Ihiu Coed 

’l iu.t-:: ’ ' ly is in just enough array f «>* il 1 ia.’.is < blacks to be able 

u> ti.l.L to it, or i ivbe. Icar.i sometn Lng t rc;:i it." 
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C—A3. Op. or ita 1 arrej • \ ar r ' jc ; c.r to the comments cf the 

citizens' f,roupn fr-porting the la 1 .’ ht-ccuse of its ir.po.tv 3 to minority 
nnd other local pro; va.._lng, r-a rj'.Jm that vliatavcr th*. benefits of 
the rule Jii thi: . op-ct (whrcii h va h'-n r-rr.U), thin is eicoly too 
hif.h '• r^r.c to pay the lad- of diversity which ha*. resulted other- 
\riso — Ct.-: of cv.tcrtr.indent ti:-.« tk.vut.rd to «r.-.a chows, etc. 30/ 

It is c.lcdr.'d that t:.o rule is not r.oca eery for this purpose, since 
lo..nl a.y airn.ific ■:!. program _.ing c..n be and has been presented at other 
tir.es; CIS clairs that, for ex-' pi* , it could be done at 7 p.m. by 
stations vho run network news earlier, and in 1970-71, before the rule, 
CBS refrained fro.s programing ore half-hour of prime time a month 
which could be no omd. CBS a’.: o claims that prime time Is not ntccs- 
sari.iy best anyh itr. 60 a : program has a substantially larger 
audience on Sunday r.t 6 then it iei did on Tuesday: at 10 p.m! 

It is also claimed that furthering this kind of progre.'-sing was not 
the real jurpcpc of the rule and thus reprer.er.tr, a distortion of regu¬ 
latory objectives, and presents serious Constitutional questions — 
establishing typer of preferred prop,rams and cutting down diversity 
tor alt viewers with respect to the great bulk of access-period programs 
wit h very little gain for a few ns to a very email amount of time. 33. / 
MCA attac.s the National Black Coalition’s showing of minority-interact 
gains ir. H cities, claiming in only two of the 7 in the top 50 markets 
do thee- involve prime time to any extent, and generally that the 
agree*, r.f: are not a specific in this respect as 1JEMC claims. 32/ 
arr..*r also calls attention to the one group comment favoring repeal 
of tne rule. — American Association of Retired Persons end national 


—• * n pupplor.critnl Joint Appendix, the majors state that in the 
top >0 markets in access time, there are a total of 120 hours devoted 
to local public affair a programs, but only 11 of these, or 1/2 of one 
percent of 2,100 half-hours, are minority-interest material. This 
appears lower than what is the care in fact; for example only 1 program 
^.n^Washington, D.C. is included. 

- • J' arncr clallr ‘S that if the justification for the rule is to promote 
ms kind of programing, it ir. unconstitutional r.a r.n over-broad 
■•ctriction on First Amendment rights, since it impairs the program 
- or^iiy tor a great many more persons. If the Commission wants to 
pursue this objective, it should do so directly. MCA asks: "Is the 
public required to bear the burden of a five-fold inciv.n: in gate 
shows during access time so that the public interest groups will have a 
bargaining chip to throw on the table at renewal time?" It is claimed 

t >ut t. increase j.p then kind of programs results from factors other 
than the rule. 

-— tIC ‘ disregard:, 6 of these markets nr, being outside the top 50 ar.d 

not to the rule. This does not follrw. Since, as the 

u e ..... \nn ked out, the name e-o-.-.t of network program lug is presented 
In th, t, . 50 narkt-ii. as air,,:;, ,v, „„ •„ tJ , ;; t0 

' f,|< - It .vit tin- in:., ti.'cct, other thin,;r. bulng equal. 
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Retired a: --hera /.ntociftfcisn — rlutfr.; thin ropre:, ante tlia vi. 
of over 7 r..JJ lion p .rr.o.vj, h ••■■ lly depone rr.t on telcvic.'.cu; end that 
not even f nee of 1/ ; v : /•" V V':, with Hi cppt-.il to the elderly, , 

iu for t: • « a peopl" ono-a;h to y ;sUy \ ra ejected to a glut of 
shove ami ch.priv jJ of t. xj att. ev l;.-. v-t .o-k prcp.ra";. i'trr.sr nl; © 
ref ora to two li.tr. ck per o-».o who uasLili.-.d nt the 1573 o .1 crcu:.e:.t 
(Clrvtr.Cs. Jones t r.J Or. r*»mr.i.' direr.*.) who a n intercutad In uitverisy 
scat ter a c-/.d urged repeal. 

C-44. Vainer and MCA. nl; o cl a in that syndicated pregranG are of 
no significance whatever in th$c: coar.ecclcn, being n .ncrclly gcca eh ova 
without relevance to ncciel issues (end never having a Black or vote it 
emcee, cr likely to), or foreiyi p- ->duct o LiL'.rxly devoid of relevance 
to U.S. is'.nao end pvobl.M..:. A', to t’r: two a; a-'dented pro^rens cent lor id 

by the .v . s — \ C: ••**-.'• .’. -.1— bamer cf.tA j that the feran 

was produced for only 13 cuiec • e n i-'/.v-V:-, rt -air.'; on rnrtarous cltticat 
but in r.caa'jo titr*. on. only on; top-SC-ccrket i ff.’licta (I niladclphirO; 
it vt'i tcr.-insted when ad vert leers lout interest after ratings were low. 

L a Rrv a is cJ.oir.ed to be not n produce c f. the rule but or McGraw-Hill 1 a 
cored tier./..: in acquiring the Denver eti.ti.on; it has not been chc;.n on 
any other station subject to tlv.s rule. By centre at, it ia cl aired, reach 
network vropreaurdry involves riro.. ty actors in leading or suppertiny 
roles,??/ present a r_-lr.vv.nt icutcrinl in public affair a programs (thick 
heve declined no a result of the rule), end frequently presents such 

outettuidir;; features on r.inoriuy uattera as ' h A' ltob ye -_~ hy of !. r J-~s 

Jane Pit;, o. 


33/ In 15 73 coisuunti., Warner and othe r nnjorr. Hated lh then-cvrrc.tt 
network prim tire hnll-hourc ft- prnjnr.tir.£ ■.;Af!» a uincrity-atstbor 1 -.ad, 
and ar.otl r .1.7 hclf-honro an h v;ir-s ninority we..hern in r.. clur supportinn 
roles. I’-irnot nli-r citar. a Wail f>.r • :U Jrw artic 1< (*.'iv. ::..ber 157'.) 
r.o Bftt.'r. forth e. station vi...” urt "uu\,3c-._: r'rorc hew. failed ul archly” 
J n nee . t.i: . 


n 
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F-. Advert id : ^ O-nrtvrlf" r- - d Co~-amet.- 1 Leve l v r r the Pul e 

C_.', 5 .The Court in its .June 197A dicision thought public group-.> 
such a-. consumer groups, right have significant views on the level of 
core tore !r.l activity in acco.tr. t.». ■ under U r. rule, noting the arguments 
of 01 posK-’-tf. th.t it is higher than wifh network pro. r.._3, end th; -nrgu- 
ner.t:' o' proper., '..to that the rule afford-. i. vrluablo opportunity tor 
non-n: t.-.orV. advt stivers . Ihr tvo subject r . both mimed in the earlier 


stager, oi ...... ^-- - - ----- , 

the January 1974 Report and Order, par. ICC, it was co-eluded tnet they 
just about balanced each other out es to the ncrits oi the rule. KAHTD 
claims now that this treatment was improper; the greater opportunity for 
non-network advertisers is s very important consideration and capable of 
achieve-ent only through the fracing of prim.s tine from network progress, 
where . ■- cor. ..ore!al level is a natter the Ce nicsion nay deal with, if it 
belie v. s it nocesuary, in a res set: of oth r ways rule caking, c: policy 
stater-nt, or in connection with licensing or renewal. KAITPD calls 
attention to Congressional statements f.s to the importance of such in¬ 
creased opportunity, and also to the potential of advertiser-marketed 
access-period programs (via the barter route). It also cites iCC 1972 
and 1973 financial figures, shoving only a relatively small increase in 
network, and national (and regional) spot advertising, but a greUuC. 
increase in local advertising. Ac to the other side of the coin — 
increased level of commercials — it claims this is simply a natter 
foreign to this proceeding, for the above reason; and, in any event, 
the. reduction in cleared tine under the January 1974 tuodificatior .3 was 
simply counter productive. Kith demand the same., and less cleared time, 
there vj 11 simply be even greater concsrcir.l activity in the tire remaining. 

C- 45 . As noted above, tome of the public groups, whose views 
on this subject were particularly nought, attached vornght to the in¬ 
creased opportunity aspect, but aside from Consumers Union, little cr 
none to the matter of increased commercials nation. Among the othci pro¬ 
ponents of the rule, Station Representatives Association (SRA) and bandy 
Frank, are the onlv other parties discussirg this subject; SRA emphasizes 
the importance of the increased advertising opportunity,'as mentioned above 
not dealing with the other aspect of the natter. Frank discusses both, 
hoping that public groups, to whom the question in primarily addressed, 
will recognize that the two considerations do pretty much balance out, 
and that an increased level of commercial activity is not too high a 
price to pay for the advantages brought by the original rule increased 
advertising opportunity, programming from more diverse sources, cud less 
network dominance. Frank also points out that the cc:: aercial level is 
still less than that at other tir.es of tk day, and that network daytime 
game show programs have Just as many plugs . 


the pro:.'• air.; 


were treated together in ti e conclude: 


of 


C-A7. Among the opponents of the 
MCA <! 1 cuss this point, making the sane a 
the u.:'b nj ruble cc . 'ivifil level in aco• 
co " re i.; 1 m.inut; ; compared to three in r. 
prone t plug:; in g‘: u show.;. Ihis is •' 
connuses of the rule fre the public' 


rule, only '..’arner Broth- rt: and 
:• --.ants as before concern Inc 
-period prr; rni'.i, up to six 
.r.ork prop; -a, plus numerous 
'd to he ('. > of many unci si ruble 
i standpoint. 
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In addition, I'TA't produced other injur.Loo j uide- 
effeels. I-t lit a led to r. doubling of cou.-ereials 
end an incrcaru it; 'hidden plugs' it; the early 
evening children's hour; to an ur/Jcr-rcpre tut a lion 

c r . ,,.-,,1 • * r\ r* \ **' r - y C'.’s '% - "Tl 1?u 1 P’/-’0£j - «1» Cv.’iiuGliL 
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and fttnlovr.cnt; to ".rtificir.l cnaairninatron t..in^t 
dorwi tic prci.riitr.it it- favor cf. To. -n ahi-yn; ew. to 
unci. play ■..nt in th, /.ration promotion incur.cry end 
a stifling of A.-erJen cieativa tuLcae. 

Kirct /r-ndfont co ssiderc-.ticas arc alto »r-d s ®s veil c * f hc f eSsC * :5 f. , 

i-sposslMUty cf the rule's 1« «*»*«■ !»!».•* —J5JL." ^"1 

so for. Host of llutso subjects toe ' • ... 

prcgrrir. diversity and foreign prefer...— . , m.t ^.-1 

and the- future prr.t,.ecta under the rule — are discus sec. below . 

H. Outline b y Proi>mer.t *_of 2‘tL 

C-49 yi, e coir’ant., of pri vatc-pn ty supporters of the rule, 
particul :rly* the very 1cm; /mr,;s by IJAITi0 and SandV * rank, ndynne-, a 
wide ranee of arrant* In support of VTCtA I u:.d arrant any 
tion If it which wi. ild reduce tie 21 hours r. week per ratket of clear ou 
access t l we. Theuc. which in substantial ?:.rc rep -t po. ; n c u.ga^ 
carliiv in this proceeding, * •>’ b *f.«ari:.nd vr.thei t.cfl> fo.Jc , 


34 / gut all 01 : he pi opoi n. 
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(c) The _rul c'J: 1r . rorV r djf.n 3 j mkt of i t s object!vr n, with 
network control owr ot.'.tion ti _ obviously 1-. .vyr.'n .d, a large nnm.-.r of 
access-parJod program ar.d producers (and also irportent distribution 
entitle:; such an Viacom, World cion and JJ.r: Victory), benefits to Jn- 
depfind.ais and no barn to afiil vier, oven in tr..;ll r„ rkets, and inert:, in" 
indep: •••dance among affiliates a;- si.can by the subst antial number of pre¬ 
emptions. (See pars C-22-23 urd C-22-29). If. is asserted that the 

claim,,d deficiencies in the rule's performance and effects are nor. the 
result of the rule but. of cither the network:, or stations (reduction in 
regular network public affairs, the late hour of network children's 
programs, station reliance on stripped programs or overuse of some programs) 
and, to the extent they are a valid concern, chould be approached by 
other means. 


(d) Th f ' - -'if •• c *or*s \w- ’ Justified a-' ''.''Illy' 

Injur! v. t o th e mb ■' s o perat : - " , o b J r r/. v -s,"i uvutlng to a totally 

unwarrantva reduction in "cleared" time or nearly two-thirds 35/, and 
greatly crippling flic opportunity for new materia! and increasing the 
network "presence" without any reason whatsoever. A&sertedly, the 
result was the cancellation or termination of numerous programs planned 
for 1974-75 (the Court's reversal cane too late for r.ost of those to 
resume production). The Qzal e's Girls oerica, fairly successful in 3.973- 
74, is given as an example, aim. , with a number of other program,j (none 
of them game shows) which had been specifically planned and (in one case 
at least) the subject of a large sum on development. It is said that 
therefi re 1974-75 is meaningless r.s an indication of the rule's pc* ei.fial. 
It is also claimed that the decision was counterproductive in ter::; of 
the Commission 'b objectives, for example returning Sundays, e.r.d to c. 
large extent in practice Saturdays, to the networks would have wig A 
out the time slots of 5 or 6 local program: in I’vuhiugton, D.C. aj.c.nts, 
in return for some network situation coicedi.es and u network public, 
affairs progra.ra lacking particular loca3 significance. It is said that 
any incuraion into weekend time is particularly bad in this connection. 

It is also urged that the removal of all restrictions from the first 
half-hour of access time assures that nothing besides news, game shove 
and off-nctwork programs will evo v be shown then (since nothing else 
could stand the combined competition); and the exemption for network 
programs of certain types — children's special a, public affaire and. 
documentaries — means that no programming of these types from other 
sources will ever develop, particularly bad when there will be only 
three "voices" heard in non-entertainment programming. NAITPD also 
urge:; that stations need time for syndicated entertairment progra.-j In 
order to gain revenue to support substantial local programming efforts, 
and that, any reduction in this time increases co:;.p_titive pressure and 
the likelihood that a locally significant program (e.g., one of cc.. urn 
to minorities) will ba cancelled. 


• 3 ft/ Nu‘.'alienily, the decision red 
between 15 and lb bill-hours p r. v 
January decision that the first h : 
from the standpoint or opportunity 
subject to the rule n o it (or oJ' 
which existed before the rule; cm 


. ccJ clear d ti?-? ,ri® 42 to :w 'where 
nek per u:x point -s out in the 
1 f-uour ll: i-iuay-i'ri -‘ay is ir.rg.-. *. uolcss 
for new material, since 90 a cf : cations 
I t news or stripped game shows most of 
th.’ .! basiv the starting point would be 


not 42 but 27 hall-hours. The Court in its decision Assumed the 42-15 
analysis ut the rule's proponents. 
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need these even though Lv im „ t la J‘ id that Independents wilj coon 
of off-network programs is dlinii-* r-VinP^f CUB . tori “ r ^» since the supply 

are beginning to lo^ h r ^ ^ “ ° f rea3 ° n9 > “«* ‘hey 

iated stations. lns cd b e ovcir access programs on affil- 

to national advei-Lers^aJd’ in^h^f U^' ^ lo U11F stations, 

in their network effort* » v i- “anc.-xg of independent producers 
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rare ,1 / cuppa, rro i'rLp. the ^’be'e"'' n'f T '''" " MU, » tl,e ««** 
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, , the Cc- .'.-.sion, if it seriously intend? to farther the developttunt 
'I' nn adequate independent TV prog, , market -root do jo «n he c,» P 
. r .a should should quit tryin£ to compromise and bu ell thin.,., to ail 

; .. ; cuts of the indu-.try. 


C _ 50 Other point s in p ropor.ont^cor^jts. ABO asserts that its 
i"crea c eJ n-ofitabl 1 Tty as a result of the rule has enabled *t to increase 

on the n f ,.:o f (cl. i« <>>= 
rmthly "Close-up" documentaries, « :* bi-wee^iy 

; r..d other enarplcs) as veil as to increase local pvocrc.r-.-ina on AnC — 
b - nions Tine-Life asserts the need for opportunity to d-ttribute 
■Wlity" material, which adds quality and diversity to the access P^od 
„ vi Id V.’i 1 d World of Animals, 0rl:jr^q2l^_0d : er_nac ; '_p, F r i ai^ C-^,. „-_ r 
•"'-^r^-'etcrTa of these am o£i-rorei C n networr. , 


iH&rcfS W^M5r>i S’StL 


of the rule to continue their local programed.^. . 

lone evening newscasts on weekdays (although it does not appear that U^-c 
would be impeded by the modified rule), and tfoastco foi two regular lo 
r crie r ’ on VTV.T Miami — Mont-a'-c, a weekend pi: j. lie affairs maga-in- 
program, and oiert Acycr^lTtTavul-adventuro), a locally produced pro- 
US which tob?«. i«cc.Ml«l cr.d i» new =yr.-r.cntcd to never, other 
stations. The foracr, costir.f, rote $*30,000 tor 44 proy, '-o le the 
Ulchoot-rntod resulnr pcfclie affair,. ?ro ? r ;? it. t he mar he end or.e of .... 
highest-rated access shows. It is stated tire, while this >ro 0 rrti 
he, carried without the rule, it night have ^ be .given up, because o* 
network pressure to clear or harm to the station s It— J * 
its program on another station as a result of WTVJ rou-cmnrancc. In 
bhort, it probably would not be carried as Ottc.n or witn *f. much cu.—t 
lent. As no the second program, which costs *134,OJO a year, it i 
stated that the rule nodificatiors present problems for this hour-Ion 
show. It is urged that the program has added to the syndication pool , 
fn d this shows what a local station can do in a Barken line Mlami. 
I'ost-Kev s.'cek asserts the importance of the rule in connection with 
continuation of its local programing efforts --3 or 4 m piino th¬ 
in Washington, the same in Miami, 3 in Jacksonville and two in Hartford. 


C-Sl . 


urged by t!,<_ 


"Divers 

•tv" and 

of 1 '”r Pro,'~: vm 1 - 

Argun 

• nt:: of__ 

the one •inentc* 

tr.ajoi s 

and olht 

r proponents of 

and qua 

i i.t.y in 

acce.s.ri-par Lod pr 

.t of al 

i the is 

;ph,',sior. gai.M s 


Thin is one cf the chief r... ttam 


diver o U3 M, y m nc^-,,-^1 ^ «* ,.rc d to n ; -.o f , : 

Murraim, j: ist of all the emphasis or. paw.i shows, which, .n c. rd >.g to (.._ 

• lets’ "Joint Appendix", occupy Hf-0 hours out cf ?,10j to.a '.cess nex- ^ 

, ,’rs on ...0 stations (cf which -1,3/1 are duvuted Lo cp.J.au u.ierud. -nt. 


77 


V77'~Tm : ,o '•n~JTT htTVulc elate, that this "Joint Appendix is of no 
robotiv*- value because the underlying data is nor given, however, a stair 
• nilvsis of 1974-73 progr.xr.iing, the results cJ which are set fortn in . 
Appendix V hereto, lndlr .es that it is sufficiently accurate for certain 





of'XVjlf f ‘ he 2 - 100 ««. h«l*. h01r . 

progr ; .rr,Lg (to t ,Vle4‘ a ^r !;OL ’ r3 devotfc d to\y?d • ^“ aCiona ' ° r 65 ' 6 * 

? cn *‘*° rcpre.-rnts n dr '? thar lc = ^ e ?f ertal ^-t 

in 1970-71) -., r> ., r ’' - increr f ;e over i.r *, * T he latter p C r- 

J973-7/,). »V-‘- '° ntil,lU '’S ir.sr.aj,, c .v9 L," coa ii«i«>. 01.n 

>r- <>«««•<! sc-o°d^!, tJ ' V Of rcsc...-;,:^; 1 thi «1. (54.62 

(66 hal£-i, OIir> o ' dJnill >’* ^-«;ra £r— 'Ar/ . f ,yr -'-*- r r.tcd proprc -«•- 
It 1- -,1 ccrc dy Iron 71 T" a, “ ' * 4 ‘ r ‘ 1970 to 4.9* -» n io-7' ’ 

1 noted that the’ (4 -r,- "‘uf k 1>/0 Lo 0.4*. in 197 , 
d- ‘> on af f Hinted st -rf " \ hisfl co nccr.Uv»j...- half-hours) '<q/ 

f hc,Wfi «t the 6a «:e time ” cert -*n nar!-tc I- h tia= * showa *>r.duy-*' * 

ln 0nr half-hour Jd'tvo ^ ! :Cinwtl cr - d two ot-r *’‘, lCe stri P p ed game 
s tconi half-hn’-r i, ° stl -pn plus a bloc’- n f'e c ark ets , two strips 
one block of “:V"° ne Alh ^ • two , f «■* «hcv» ln the P 

ear.e shows ^ h! ° WS ln *'* other fo -lov:ed by one strip an1 

Seven of the c • tlsa? c ' i; 2 static-- 3tllps Pr blocks of 

network dayt^-T"'.™* arc additional 6th’or Vh ,=3rketa « 39/ 

that these occupy 2 g^;*^fP^ e d to three i n ^ 73 !^” o£ «r4?«! 

c . 52 ° f — p ntertai^ Rt *«ner clais* 

Programs (i„ terms of^tjvL *PPe«dix compares the 21 

24 network shows adjacent'to 6 150 «*tions devoted • ^ f" R acccs * 

Mondny-Saturday ard^nr u accoas time a s of ? to then ) with 

‘T'-lOaS tl.a reader to ! . ,h °, flro ‘ «4 list nutf-ort “ 1974 « P-n. 
r he ««•»• Procrasa {t* cra o®=?ariro:, pr °2 r ^ on Sunday), 

3 anitui shows ,, de lj Pane shows fs qu ‘ ,lit y and diversity 

one *f" 1 r IV£r ° £ the "rule)'* t °f f «**£u and one ? trlp ' ,cd >' 

° ne ^reign-produced dr™ lrnl variety she— £ .M^Jiinsd^, the 
Produced doemrertarv . ? C P ro C«n (PolJ^ ? t rr H* ond 

iffi. CooiTJ,*,", xC° r f‘i, ct T' '■> (dU.teih^^-, Ihe ■'<Jncc.1t 
involving larcuiv Fl'- ."i.'' !‘ t ' - - ra »t.d San er; T~t7~' ’ r^.&aals, .«••••.•. 

3 crime-drama ' ^ C C C harncters); on" r ,VZ—i - *— ;1 -’ t; —' latter three 

Adam h^ThTfu^ 1 and oncJ ^sten:;’“'a’po V ,e rlety ^.njr); 

Prc.gr. ms (Appi r . • ^ .v~:—-» ih_-n>oncv J r, ~—~w _ P V ie . Kanni 

. 7 ° tller d rasaTic 

- -— k *nd Lorn i vr^,]. _ * »* ^ v •*,a_ * n, nd Dau°hf r »r 

^TiK-^hTr-is—"-. - ‘ cncc ““tisr*^-- 

and 2 3/ ,• r 10 - Lci tainr.cpt 11 : tv- y * respectively 17 fi 

ZT m «suS? " ifj ' £ ' r »=«»» .,«(»„ or v 

— KAlil’D net,.,.- . . 


°V t that 3 Of th-e 7 D , 
networks i n( .' ■’ n/ - K ■episode rn , , r . r , P ;‘ : :i; '-ore c ri; i, r -i lv ,. 

o^teCA^n f ' ra £;;•? •'if- • bj t,° u 

•• * v a ,iri- c - t J|;e 







Appendix C, p.35 



154 


- 35 - 

% 

(Plrnt ■ i -0; and the ATT Kcvic nr.'J Dlmwy. KAITPD claims that 

thic it. not a valla c*. aparinim, tin a •. tk'i t ; -2 perioc is different; a 
bettir or.-* would be with no:.a r: ; h--t U'vdinl’iv.'p'.ished rotvor.: chc-...; a.. 

7:33 in eoillcr yti.ro. 41/ 

C-53. The: Majors, also ■ m.-c: certain othar paints: (3.) criticcl 
opinio:, has ulr.o:; . uivr itscunly cca -'e-ned access perl ci piograttsing 
(numerous article., from i , Ka o York Tir 5, V ’ssh i ■ .tr p ost , Kxll^ 

Stree t Journal , TV_Cvide, etc. arc quoted) ; (2.) the -r seppearrea o. 

regulaV network pubHc~af fairs programming from price tir.a, whereas in 
1970-71 CSS and K.'.C both h-.d ent-hour sheers; (A) the use of foreign - 
predve d materia] , centrally of £- foreign-network, although the tutors 
note ti'.-t this has declined free yca.K under tha rule, since, 

assort ov I y, even it cannot. \. , ithsi. .'.c! th- p, "-e—snov c.i -.laught (t..- 
appendix uhowo oit-femign network raterial as occupying 7.2% of acceee 
enterr ait u?nt balf-lmur.-j thic year, compared to 17.6 and 14.3% in the 
previous tn’o years); (5) the ar ; v .vt that only the iv.t'.orhs have tna 
resource:’, and the fortitude to co._" uy wit \ really nerr programing; 

(6) a statement ly one of the uerc successful geras-cho*.: producers 
(Chuck Harris) admitting that game nhovrn let July spperl to the greed 
of the viewers, and noting that lie hao l e n called "the King of Slob 
Culture." (TV Guide, August 10, 1974). 42_7 

C-54. Arpi- . .-?nts of nreno-.antn of t?.:.. rule . i:\ITPl), FrcnV. cud 
other proponents urge that con-apta of "div-r ity" or quality cr- 
8imply inconceivable, ns r valid basis for -Modifying t' '■ rule. NAiiclJ 
claims tl ::l to do so violate:: both the First Anondsc. i* and the Co 


lug or oU uc 
v, --q g oe 2 not 


’.-Ar" 


cations Act, in utUng the Co*.-.J.:.' ion t center, cr.cmt 
progrr.r... according to its cum id:.'.s of their value. I va-i. anec not go 
this far but claims that, at rout, tlvic could only be dona after tir. 

Conii.Li -ion had foiiiulAtcd otandc.rcl.5 in tl. i : 4:.lp. (tttcr <*. public pro-^-dins) i 

~4T7 it~Ts~~alco' to be. "noted that: (1) 7 of tha 24 network shows will 
terminate in January 1975; (2) 13 of tha 24 programs are one hour 
(all but three drama and six corrdy), whereas only 3 of the access 
prograns are one hour; and (3) to the extent chat tl.: analysis includes 
the late Sunday evening network shows (two crime-drama a end the ALC movie) 
it should also include access dr; *'.Ktic programs ruch as j.hc.^rotccj ct^ 
much shewn at that tine) find also considerable local programming. 

42_/ Thu najors also repeat their earlier claim that the rule results in 
very little programming noi previously or otherwise available, acseri.ing 
that tin* great bulk of it is either ft*tread:-* of femur network ehow.i, 
cxtenr.ions of pro nt dnytlmu network chc• 'i , off—for,.. w --network r. ^.*1, 
or i.ateriprtvlov.ly In syndic, hi cm; it Is stat ad th t o ,ly 5.77. of 
accer.:. ij ..... is i-coup led by pn gc: •avail hl'i "bee u o or" the rule. 

The pro.gr .two mv. r.ot identified; apparently th.«y i;u-’. : sc s wv a--no. 


shins'*. 


one an Jr. ;i show. A 


CV.S nr lynir., 


h! . .o' 


*,«r\ *• 


liat-J 


cc2 l- uae t fni.lt 
- wn, 1C at" 1 co.!- 


ln a ss!t’-l974 r-urv-. y *.:* sold in !< ( o v >- ’ otR for 
Clai-.a that 6 ;>»■ .-•iditioj.ol -fi. e.'vs of i .ynr. j f :.r. . . ..... 
tineat iv* of fo«..'-r nutv.ork r crier., tvo ore >1 f-f ore.- gn network, .vud 1C are 
new f-y - 'it.-red r-.-tri rial (t hough 7 t i t'l.e u sre* f or e < g : and 5 f.r.x'-ai. she., o 
uuc: l.tri/ iy foreLea-r.liot foot ege). The 3 entirely e-.v u.T>. clio'.o are acid 
to be Jj iy n,-m and hubby C-'^ d .1 \.j) (nuslcal variety) nod Wait TU_VtHir 
Fathui,*•*:t S i l o Hi'*t inimated coui.-ey. 
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which would have to take into r.ccour* a f . 

as lhe characteristics of r f-ork pr'c- t' - ° f 0th f r nattcro cuch 

of shows of a given ty-e "".7 , movies, the number 

in ter. to fron tke - I- £, P S? i ! tc ‘> « well e 8 chr.nsa. 

refused to do. I-AITPD or' - — C ' '* P°' ‘ ir '* ori hro in the past 

mot, rial i„ concurred (i r- ‘ •? urc ~ «*«*• «&«• entertainment 

Abilities are not involved'! P yo"--r^ho*!^ 0 ? 3 ? llbllc C£rvice reepon- 
Cc: ..issior, as lore a- it- i/r P h ia of no conc ern to the 

the public interest” lr th-I t ««Pttble to the eudlencs — 
left to the tl“ , et'pl.co ““ P “ Mlc - “> d he 

eehoto to Its ttr.tooent It,' the 'w^d^ri^Tthst^t '‘“S" 10 " ‘ ho ’* W 
to determine the types - i ro< r * 5 h c ±C UOuld not Rtter.pt 

cleared prime tic?V it; 5 ] . 1 *. ° £ thc new Programming for 

for "a comp prison of esc ri ' itiv 5 th2r * 10 n0 re580n or bccio 

__ 1 j i.. i cutort aiu.-iont pro r r '*-* ?y,v* Rn j *.1 

accc*5s P.IPe rVr-r rr . „ •*-i ^ -r , 1 1 o 1 ‘ -^o > £nd that 

one «chSalttC^^«?r? StoOoi *»*•* "«>»» • 

in both cases for material"of'"rre^Tor Z?~ 77 Providing economic support 
efforts by stations in the flrolt£\ Jrti?*****' ^ pr °^ a ^ ' 

Programs by the networks in 'tf* otter It ia^Tl^ “?* J UbliC af£alrs 
consideration is a wrong etnh-.-is D 7 7m * * L t clfURed that an J ? euch 
that deficiencies in t-M.. prog.u.3 rather than sources, and 

decisions by stations and J “kn^i n0t ch::r ~ cablc: to the rule but to 
in network scheduling (for r- ' 'nlc' £ “°f ^ dlffcrcnt *«*•*«» or 

at 7:30 if they chose to rcliT-uirh fh- 'u'v children's pregrr-ming 
can be dealt with, to the o- tr-V i ' ^ 5 half-hour). These tatters 

means. Fran!- claLs that thoy »« concern, by other 

alr.o'.t f critic;. , which c.-« be laid to 

bland co- R r ° ral r K °y th0fe e wishing to do so — c .e. the 

cj.ci.ix^c*d ncrtViCTfC pro^rans of th** i j ^ 

dramatic pro-rows of N,* hum, f 1,60 i: replacing the 

extensive numbers. ^ ° r ycars VlYr ‘ n Wes term were shown in 

access-period pro-rrrs"°wj tl- - r n ^ t ^ C . Xl ' io co ‘ioidcrable diversity in 
attention in this‘respect to e-ertcdlv in L? S ? ° f c;it ' crial i KAn ’^ calls 
Si-yjlunure (which LsteS one Jeer) and Jocnf aCces8 P ro «^ l^e 

Coin:.bun, and also clair- ih- J ' ^ local pregicms in Boston and 

persons not subject to nc twor’* control? ^) v ‘ r ' tacn8 1:1 having creative 
August 3, 197/4 'oniMnJi * 4 control (citing a TV f uida article of 

that there woult^have^buen Ic ic asserted 

uncertainty as to the mir. / * P“ iod diversity except for the 

to produce'or'buy any but ibe^chew^t^V 1 ?’ 9 ’’ 0 Wh » icU ™ Aa lfc attractive 

refers to pro gram p) ro «^ obviously saleable material. 
January 1974 decision i n c iV’^h! d3y caiicallcd aft ^r the Commission's 
and tvo variety nh^; ^ 'cbi?d«S“ 7^^ * ^ d ™'* 8 « le0 
Congiv Collar) to be pr, , ro ,„ f‘ 1K ^u**' U 18 0nld < c i«oting 
certaj ,.ty as to conditions tb-'. n ? f° that • " tvcn reason able 

of P»•«••;: 1 a:ns for which there 1 -"-1ation°* V 111 n ° C 5 ' l ° duce n11 types 
the .. ch of diversity rt’lt ! rl ' u- ' /J ^ f BO U ^ d 

is ' t»f mixed aud fence (the 1 • .--once a*‘Vn'r ' u‘- *'*' E ‘ T ** V ‘ !,lch 
mater! ,j) and divided activltl- • ‘ wb>i, < . 1 j 5 ” li:;un sophisticated 

a ?iC,nj ‘ lJ »« a » d m f-or of and “ rfUatlC 8hCW ‘ 1 With 






Apporxd:: C, po r / 


156 


- .37 - 


C-56. ; u 
pie; teat ent_ci . 
and other netwo ; 

i*iC' tiv* c proc: >:« ii.'.'j 


-C> f*i‘- 1 *- -t. r: 

cm. well • l.'.v.-u '.*: i is 1.5 
■ .t eretie g 




i, 


, tint.?. u::e eaid tx hr*. 

y risen used cm CT3 

a v ;.;catdr. riig 


i. 


•. i*vr i .u.!y j.a \ov!c Liy.*. 


(hr;;k cunt; a that ore of hie progvcrc 
'■’ i give-a Ro-iG high 


•-•rduct, end .ili'i.-' 


at 7:30 j».ia. Sunduyc), rcqulr:.. cot.ait eri bio. chi 11 to be prefaced 

effectively, by no I'eanr; elm..;' 
costs around $30,000 an cpif.. 
price x inures for utcirien pvv 
in sho**t, cartelnet to be 
do. Irani. del/. that the t .. 

progrtvtogether: actually, i‘. . 
which ray or not employ c. ] ' , 


Squ.'.rm*,); ( 2 ) par. il, «uch > T 
participating mom;. or leas 
emphaein is on corrdy; (3) t.vd 
Concaquinces, involving orjim. 
fun end (A) Gi’xcwc.y • Tim >• 


> higl it* 

t 

a.V.i r.o.*.~ 


i:.at .rial) 

: rd» 

i if r. 

* . 

la. it nr. 

..t P 

to.tior.s eh 

•V ' x i'.O 

,.lc: 

\) 

if U_i 

d Co 

lurro all 

of thui'G 

...re four 


di 

*■ 

ar: (1) pr. 


in add?. 

> 

ic.i to o 

rc.ir. 

ary paop?.n 

, f.r.d 

■heair. c.! 


fhi cu ae 

(o. 

a* .Holly;' 

-j t 

J .t'-.'Jm 


_:_1, x/ith 

the 

ordinary 

eiti'cn 

.1 xc.: th 


culc.br i 

C'J P 

anel, end 

the 

. peruic; 


at.ififi. ; 

vch 

ar Truth o 

-• 

op la gen 


r.:Uy en 

•i *?;!. 

'll try her _ 

a on 

•! \ V:l <•'. 

» 

etc. — 

whe 

re the ay 

1 aria 

fjC'.a tic 


*' covc-.ru 

rev 

er.il type a 

of 

>" cov.-**r 


Rover.* ;1 

V • ;,<■ 

o of naive 

iV ,1 , 

h w 




tc). It :lo also cln L 
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prr''-.xc (ctir.e drtwu, Western r, and wth• 
tl •'•cc shown hr.ve aeriit i ; not involvin 

tin ''.mil effect of violent s. .tvetU rheme in inert-.a. . violent 

beh r. 43 / Frank claim; that gent caorr arc l.iY. j.y. e? aoaa cm', 

a pass.'.ig phftROKC-»C'ii, just ns in mo \m;. :. ,.u caviar:..' a urn on 
television, and will dtcllnn in uu.;„..r ’.fiih ti.r.ej r rir:,'house p m.-i'-te 
that, in view of their suitability for tbit, cite period and popularity 
as light entertain:;ont', in all probability : or•>. ox t'.v.i would be AncJ.rdod 
in network schedules if they regained ace or. f ir.?, (Ja a: as they vatro in 
the past and are in daytiita net work ochuduOas) . KA1TFI) fakes similar 
observations about stripped nrogrmCTing — tide reprecants an appropriate 
licensee decision if it choo.< a ro take thin c.curuo. hue use of stripped 
materiel nay well be declining or about t.o. 
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imitative of each other, nnd that, here an everywhere it: television, there 
io and will he extensive "derivation" of one program from another — 

All in the Far-i.lv to Maude to food Tir -s , Mary Tvlrr Mocrc to Rhode , etc. — 
i ind iu ir. also uotuu that cri.ti-e-.-l opinion ac to networ.. programs, in 
particular and severally, io often sharply adverse. Sandy Frank points 
to a number of particular cy.an.aloa of lack of diversity in network 
progra-.aing, such, as three cri-drama oh ova opposite each other Wednes¬ 
days at 10 p.m., and CisS on Saturdays with four sitcoms and one variety 
show, and on Wednesdays with or.c dramatic program and two crime dramas. 

It is pointed out that when there occur they affect the entire country, 
not just a few individual marketa such as those pointed to by Warner as 
examples of gama-show concentration. 

C-58. It is claimed that the PTAR II modifications, as well as 
waiver.-., have been and will be counterproductive with respect to achieving 
diver ity. NAITFb claims that this is true with respect, to the Sunday 
and (in practice) Saturday changes, which would end the chances of one- 
hour access period programs (La wrence We lk and Ile a Haw and other 
potential programs which need this longer period), and also presentation of 
local programs. It is said to bo. true of the removal of restrictions from 
the first half-hoar as well; by adding off-network programs to the permis¬ 
sible nix at. that time (which themselves add nothing to diversity), the 
Coumiirsion has guaranteed that no oth*r type of new’ material besides game 
shows vill ever be shown then (since only gi.ua show a cr.n compete with off- 
network), and has raised the likelihood that stripped game shows will also 
domivtc the 7:30-8 periods. The exemption for certain particular kinds 
of network or off-uetwork programs (docur artery, public affairs and children's 
specials) means that there will be only three sources of cuch material. 

The "tie" of access time to 7:30 means an end to any weekday one-hour 
possibilities and also means that the same audience and thus basically 
the same programming will be Involved in the access period at all tines. 
Waivers are said to have the sane effect; the waivers for off-network 
"animal" programs (when there are already several available without waiver) 
means more of such material to the exclusion of other types, discourages 
production of alJ-r.ev material, and conflict; with the statement in the 
1970 dec n.ion that the Cosmisscn was not "smoothing the path" for 
syndicators. 


C-59. j t p, claimed that there arc other ways by which this 
problem can be dealt with without sacrificing any of the rule's important 
objectives. Matters such as iion-prcrcntation of local programming can be 
dealt with in setting license renewal standard.'., and the sane kind o', 
approach could be used against, .".tripping. 1.7 IT PD also suggests that a 
relatively si;all change in access tine would help coi.rJdnrablv — 
requirin'? clearance of an hour from 7:10 to 8:30 on one uukday (with 
a gi”. Lack un another day), which would p. • r be p,aw'• shows and would 


prevent, stripping. Viacom so .vests a more elaborate a 
part (f access time later in the evening, such as 10:. 
on educe specified Weekdays; I'rnr.k Buggestu "clearing" 
of 7:20-ti. More important than the. e, it io said, is. 


rrangement to put 
j instead of 7:30 
9-9:30 in.it>;ad 

cer t a t nty - - 
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the i-n'/.'lcdf’u or. ducoi*.:, d *? ‘.ributors r.nd :.i. tier:: that the lu i 0 V i*i 
re- all', fixed fo:: r. extended •. *i<-d (such r:i 5 ye'.r. ), and withs.;: •..•-..ivero, 
Thu ., there viii ... inc„.itiv . e> invent in to v-risl other than which is 
che .,>••'•£ and r.e ' ' ' ' ' ' ' 

ahoul i ba left t 


obviotu.?y ".hie. Giv.i t'r.i • , ".i. varsity aril.., end 
cor.« frcn i.i.-i operation of ths Marketplace. 


One of the c'niof objections to the 
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C-60. Y c- > irr. pro ,'’ - ." • . 
rule by its oppo to is tin' J . 
it off-foreign uetwoi•; and t; 
ered or largely • ... Frank o. , 
there .ire only *5 r.L theta t.' w 

add diversity. It appears fro .4 the veriour. ... 

by parties that t1«.*. number ir. s or.svihat lrrf.tr than thic. although an 
exact c. never in .’.tficult to c t amin- boc-ov: - zo;*t animal shot#.' cere is t 
at least in part of footage mot outside th.i U.S., raid sorra otheir progruts 
— are produced abroad but by U.: ; . producers. Sci Appendix D. 

D. Proapecto for Futu re Prciryi -*. ~ under the Rule 

C-61. The opponentn of the tula, 1- eluding Earner, MCA nr.d others, 
argue that the pro'’.tanning ui.uvr tht rubs .111 h . bs different, or 
better tnen it i.o now; beem. , i of the liiartud ccor.c. ic baca for r.y. (.’.Lcated 
progr. ling raid the "pam-nhrr enolaught", the latter being much camper 
to produce (o£t:.n on a eiaon-pro-ration basis with cavarui rhove !• ui.u 
earr.e fiuriec shot ih.- oao;a day (. C*. o.lcliua thm SC;.*? of stuilo c .dr; -m 
thus be saved). l.u mfore t he. oyndicction : r'.vt ..ill n ivc-.r onpuur.; 
expensive, quality r \tcrial nudi as drama or comedy, which costs* $10i>,000 
or more per epieodi; achlovir;, norvorl-qual ity programs outside t; net¬ 
work structure is not possible. There Js reference to the etauc-.."ita. 
of a 20th Century-Fox executive at the IS.73 oral argument, that a U.C.- 
produccd progr at. in th.- $100,000 range is clrply out of the question; 
the co. p .ny has been able to participate in access prograccaing by foioign 
production (plus one gaua ohv }) nr.d getting tr. OiO group deal. The 
.numerous failures arc noted, includin'; thc.se iron prcr.iir.ent entities 
in the industry, such as uuinniova b’ostir.gbome progrs-s and Metrori-.dia's 
Prir.r- in 1971- 72, Dr. Kll rir.ya the next year, nr.d brn.y'a Trail and 
9z y J:, ! :.SL r .l'j. (two program:: ;. r.t.iorsed in the. January*iy'/'/» decision nr. 
affording hope fo: the future.) in 1973-7s. 44/ A total of 46 syrd.'.cstod 
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C-62. Proponents of the rule, such ns KAITPD and Sandy Frank, 

conti. n.’. that this is not the case; the problem hco been one of up.c--rt - <r.ty, 
and vita a rear on; bio an eurc.nct- that tl a rule, will continue in its original 
for. for a Gub:. r.ntir.l period, tore .“bit lev. 3 pros rev-tin - ', efforte will 
be i": • v taken. kMTi’D ref cut. to various projrar.s which ito meabera had 
plcn.v-i for thk. y -nr (aor.ctiv.fi with extensive financial coctaitrcut j) but 
which wore cancelled after the January deed ion (ec.a par. c-55 above,as 
illivt: utive of \-hat ic likely. Frank points out that many of the pro¬ 
ducer.- of acccae-perioJ materiel b.avc bean successful ac produccro for 
networks in the pa3t (and some arc today), no that there is no shortage 
of coupetence in the accosc-pcrJod producer group. KAITFD advances 
points of an econoraic nature: a successful access she,.’ can count on 
revenues of at least $3 million annually, which in $10,020 per episode 
asev: In;, a 30-cpioodu series, c.r $125,000 with a 2A-cpif.raa series, and 
thL pares f. hiy with the*, production coat figure 5 for half-hour 
shows in the fall 157A network schedules «& given in Vzvlcty, September 18, 
197A. O/ Of the latter, the most erpensive is KisC’s /~>. Tl 2, $125,000 per 
episode, and the least expensive is hEC's highly successful. Chico ; "d the 
Man, $90,000; the average for the group is $1G5,529, and the median 
$105,000. NAlli'D also claims that this kind of analysis: chould not focus 
on cost; the important thing is pricer, which stations will pay for 
programs, and these are high and increasing, for example KAITPD member'c 
program sold for $3,850 per episode in 1971-72 in New York City, end 
$11,200 in 197$ 7A, $1,000 and $3,000 in Boston in the same years, etc. 

(in s,.:.lltr markets the incrccz.e \’as generally less percentage-wise). 

The availability and widespread use of the barter mechanists, under which 
a epc: soring edverti-er (Colgate, Bristol-*'.yore, etc.) buys the prograa 
or pays for its production., and rakes f.t available to s'. .Mors at no 
monetary cost to th.• i but re.-;erring a certain number of ccrar.erc.lal po-i- 
tions in the program for the advertiser* is noted 


LL ’■ 'his analynir do,'u not take into nccoust the cost of distribution, 
whirl. I'ttL-n is 30, or r,.->rc c r ,',iiThis wo. Id reduce $3 million in 
p.r,’ ii'uuv to sou; $2.1 :’11 , or slightly undo- $91,000 pet 

t’l' i : 1 fur ?•', 1 ;• isodet: . 
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C-C3. 

sidei■ co- prc . 
boy (i tmight A 
their regions, 
to 11" In cpiv. 
n loc .1 news "3 
their n and 


tcy Firm!; ’ i •. 1 r four prc;;rnn id'.-.:*.', r 
or fii rincluding n cor'r ■ 
m ) ; a dee. '.cvy f.tvl'u about gre: 
vein, tu.v ; etc.; a frutuol cor.!. - ; 

( . variou: current short?gee ("ilolr; 

: /cry" prog"..M service for otftticr.: t 
cather program. lie cjc-c Staten that 


cr.d the "idea 

" stage — on 

accnr, and c ; 

other for 

et dual, of t-d 

ac. cions! and 

.1 be prc.’at..: 

•rill depend i 


considering two error eerie.-i — both beyond the "id.aa 
docur.. v. cry concerning the coat np^rary ecenn, cncl c: 
chi l.dv. n of all ;and ir:c. ! \ 1 ■ a rmet deal of »-.* 
infors $tive cate • i. 1. Kliath.. * the.-* u.ll.l be pro.’re. 
evolvi: g c cor.cc ie Fee tore, i'-.-'vC ing r. stable econo: le cliaatc for 
fleerru tine;-Fra:j c cure others’ also are reedy r.r.d c.b'e to 

participate in broaden*us ecccru period p-t'drr.'riny. t.'eotinghsurc 
state c that, although its ini. mat in thin natter ir. that of a lie:::, 
(it entered production in 1971 only tec.nur.es suitable r.::. T uaterinl fro 
other sources was not avail.-.10 .), cud it doer hot mticipr.te a sub¬ 
stantia] increase in itc production and syndication activity, it 
finely believer. f.u»h activities cm be successful, and with assurance 
of stability and "Group W for or.o to pi:.pared to produce r.r.d syr.dicat 
prir.it cine pro.trre .inf, nation.-lly " (as staled in* fra 1973 oral 
argor.. nl). On the other hand, W-.truer and liCA assert, as they did 
before, that cue 1 r i.r.tcrer.rc by program suppliers err. -.at bu relied cn 
sever..] producer and syndic tor: cupper t :d tl.u Ccr .< riwi'u decis-c-n 
in 1970 \. i th c taler ante as to pregm-a tbay intend..d to offer, but 
virtually nothi. g rnterialited from such parties. 


ideas r; 'eh he has era. - 
r. Lor. ' r ■ .bout an Indian 
out f.ra: :. /r.crican riv... 
sari. . d. -.ling with her 
("Do:.'.'.' '.'j.thout"); and 
atier: tc use to enrich 
ter. that a a ic seriously 
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It- "Vtrrl / ■ -’-•• n t" — ' / I - tf-:! / v m -w-ntr r. 

C-64. The three tc .-rite fires rvijor fllo cc-.penloe urge that the 

of s -network cr/! feature £U«.» rc&t..-ictf.cna of PTY I end II l re illegal 
06 err. orchlp ar.: infrliK;:••-.c of First .V.anduent vf:;i»C 3 , end the Uutioo’ 
Picture Ascoct..t.:n of /••eer : c. (hP/.A) urg ;3 the acit.* point oa to the 
feature. filia restriction. Varner extuft • these concepts to the whole rule. 

Warner, end to t o:..e extent 1ICA, Colu.-bfa, and HPAA urge the following 

point s: 


(r) The rule 

deer . "ci! cnc! deterioratin', 
whir! f root rat. the A war • 
grnr.s md iderr". The rule 
econo ic structure of rece ~ 
Theto public righto to diver 
bocir of epectil r .tior. that 
of port, producer records of 
above). Cited in cuppo; ; of 
decision affirming the rule, 
1 (1' ‘ '1 j ), P r d 1 : ' nr nr d_c_'- J 

Co 1 t rr ' d • i J , •>«_£». - ■ • 

412 ll.Y. ^4 aV/ j)~ 


it Unconstitutional in effect because of the 
diversity cf programing \hich hac resulted, 
c' u of "th . widest choice of pro- 

ho6 0 ford it dsn "chilling effect" on tlie 
-period prc.g’.v.ns, resulting only in gar.e chows. 
"■ i ty of preg: . urning cannot be abridged on the 
batter this _r. nay coxa, particularly in view 
r.ot carry it ; out proTr.Ucc (cee paragraph 79, 
uhc-eo contentions arc the . fount lf --nfi^ld 
rupro, ::rd / -_rpel - tod T> —• 0 y. ll. P.. 326 U.S, 
h' uJa'w, 395 U.5'. 357 (1969),' and 

j n o. " ■ '' _ 'ev - ! r " t i r :* -• 1 Cc.-a f1: t • a, 


(b) The PT/' 1 7.1 total ban on use of 
the eeccr.c peried-which, rr. ortedly, virr.uallv urea 
Ins pii'-o tine at all (see nr.r/.cnnh C-4'.V <u" P tot 
clr.Jt of protect-, d cpecch... n whol ly umrccedoel.u 
flhip of progrnn content.", barring this £om of t:g. 
preferred typer, of caterial. It i: cUitrcd that 
reatrietc 1776 . P atton . Sot-yJ^vr, or The ■* m: qV o- r 

while encouraging Rowling for Dolla ry, "cafieo any conceivable pubfi” 


feature film during 
'.'dec their use dur- 
’ hsn of pn f'Hl ( re 
•tern of direct cencor- 
ch in favor of seise 
ny rule which bars or 
V- of M f.f-fi Jena Pi t tvr.-in . 


interest or constitutional rationale." The core ic mid to be true of 
tlie off-network rectretion, cncou:.*: gfng the letter progrnn, and gener¬ 
ally rc-plicntiooc of the cheapest network gene chom or additional 
episode b of pri . er.t daytir.3 network thews , \;ail« herring kesMe . end 
oittilar materiel, even thoi. h independent in origin. MCA notes’ in this 
connection that the 19/1 effitTsnce in V rint ?*- r -f Id vaa in pert on the 
basis of the orperir.cnt; 1 nature of the rule, t .1 J ob "could be reviewed 
do_e .y, in light cf cxperi.wr.co (442 l\?d 479); also cited in this con¬ 
nect in are j>m'- t y. Ft T. 40.9 F.2d 1C3? (U.S.C.A.iJ.C. 1963) end 

llii'j. Jl' 'u.'_h!j2.c_:v_.r : T ^ii..::^. v S r „ 473 F.2.1 ir (u.s.c.A.n.c. 1972) 

HP/.'. :.!.keu ttic a; mi area :• m to ...••• ;enture :"i 1~ r on edoofr .. yy; j. 

^ 'L V’.'j : -f- f ;-_l«i_did not d1 with thin total 
j cared by the Court in 1/1 did not contain 
total restriction is i r. lenniblc hoc..use it 


l.I.CU ta'lC f-.t.'ll 

also ..it or ting tint: (1) 
b.an, i.Jnee the rule as cor. 
it, /el (/) this pcrticola 


II, 
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<*oao no*. 1 •:vthe ji tificntlon o' Uv.itii-.r '.ro.vU c.' -vol. t.y 

(c) F'^'V 'fI < edlflc'jtior.o ore Jtst at Invalid fvc. 

rhJe ct : .. i,t , h ,1 „,lc 1, OUr;; u? ol P^, 

Co-Vi-d p o-'racu-cl ..UVen'c, pr'.iic tii-valf: c:ul uoa-.^ — icM Vuilw 
bnrrl'.v- Uhers. It lu clfiiu.d th-t Ihi- " pi'caa the Cue. Motion aqurcdy 
in the ? ro; "craning bvslnotus lu c\\ uprecufenUd aud iatol'.-.ruale vmaxA* , 
Involvl: . '-hjuctlv Jud&wiwts either viu, reject to vr. Ivor or, 

the PI.* -. U Kodiflc- tlcms, vilb . . port to .-r.C. tprctjt^. j cr.d l -y-'- 1 - 
tlons r.' t.i v'.ut.h- < irtlcuir.v £ ’1 vlc.iln tarco cci-ergo-v-.... 

The only vay to avetd nh;..*,e pit hi*-:? is t:o.E-t Vlu c-l taa ruic. o 

urges to 1 point. 

(d) In ro for ra the rule r.»y ba defc-rd ;d because c;: U:; 
encoura; • .ut of loc -.l progress <minorir.y-latcr. 2 bt and cih-rn), tt > ^ 
conotltut icnally lav. I Id of on ovor-b trend restraint on ^ozzvacr.c.^ 
and div. ivi.fy for rrny, for the b: mrii of r. fo.». 

364 U.L-. 479, AGS (I960), -ilfV A. 377 U.5. (l-.v-0 w J 

other c. .-(•:! ore cited in nt.-ppc5.-t on thin •:o , itooti.ca. i.t -0 clnlu.c L.:.,c 
if the C: -aiooion vlrl:* to reproach till a objective*. It :vv;t do to di¬ 
rectly, by reneval svuiustlr.n or a po.-.iuy requiring lot: ■ or..gic-->t..:r.. , 
not by tl la rule vlfcii lt3 uacor. otitutioarxoUrcint o;.‘. -rise. 


C-65. The Firnt /;.•&; .v:.---. sit c-m of the pro-.-o-.ic r'". rvplnrt the 
kind of ..'flection adopted in '-..'Ah. IX, ?.r. inrga.ly ev.. -to tt.o 
appeal bvi-sf of r.L'ti), partly incorporated ic It:- cc ~~nu& heroin. 

Tlicee turn largely (.round the preferred proven ent: pr.rac. nant-xv.-a 
above in concoction vith the ergumat of t to epees ent.:- o.. ~*.o rule 
(cltliouch i’AITPD'd n-.^uirautD run to so-.a intent eg«..l.r et toy reord<.riccteou 
which voi’Jd reduce t-.io otaotmt of Clue cleared of nv.t err. end off- 
netvorh r. ' *)♦ It is cloived that under th l-/.' - . II vodlflectio, j, 

the nervork ‘*funn :1" hecotr.-js zV.' Ccvilooir.a'u "oiovo", through vhich ... y 
pane thoai- progrers rhe Covuicnion approves ot, and otb'.ra ara c.:cli ■_ >. 
'Hie rar.!- r elaborate contention j are cliicnetcd, to Lha etteut uoccaaary, 
in the C' nclv.oiona heroin. 

tjjjr~]K~'r'h o cluTiTthat rcb-..li:l.itvutivt cow^nie-icc -Adoption of the 
total l t*. in order to avoid r.A.lng trouble - dirtit.a.xc .u batveen 
vnrloUw’ f-et. corli. of navlca-la not a vi lit. hr nit 'o“ i.o: n rcot-v..' . . n; 
tnd that a possibility of « c in oth.iv th n cert, t <J- - t.» no 
cation t. ‘ th -tr. In m i, chon «c th ■ origin.1 rc-i fcr.cf ~.u IuDpC v . <r 

effort to t.illsr th-: tu.Jtrici.ici. to ibn o-.rchl'.a thi i.c t' ov.n-btv 
bluiniiji • . t; appro..oh, ,7; ri: . ;~ -u. . 1' 3/ » IM. 1- ••* 

Kin or . r :.hhr/'4X3 ii.5. is, - -.v,a. 

iv 21 ■ . i 4*3 !*,."» 123, 127 . . I '..'T. 1 * - -* 

357 u. . :•■ ., ih. •) nod . ‘ ■..:3b.. b. .. 147, t. 

nro clt . 'l la cupj,-o. >: o', thci e i ; 0 u.. 
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barred "featur.-; filw J previot .ly breed iu th* r rket." See 23 i’CS 2d 
362, 3-*3 1 402. On vocop. .• ;.C-U in Au;;:-at 197C, the language cl die 

"off-r mark" r-.. miction ic..- r n.y.d to r -.d oit ply "off-ncevorb. pvc- 
gra: " " ; ■ n l the f.. : ere file j:.. • i ■ icv. v; .■* .. aci;..'. :! (an tlio bs.i'. oi 
argil, -wco that iv ... difficult: to tall v’.a-Iv.r a ra. 'e may lice u .an 
shotm in the tr.v.d f in the dJ.-i:_U prsi:) to reed "fmCura fllia'd \lilcu 
within two years prior to t;;:. deco of broadcast hv. open prcvioualy 
broede t by a ottlon in tb .; i.orl:.*t. "(Section 73.633 (k) (3). Er:0 
25 FCC 2d 318, 334, 337. The r; cit'd Icrt&xz* of thi two provieior.i left, 
or appeared to leave, doubt as to ho;; the rule cpplioa to movies previous- 
ly shown on a network; if they were ofr-r.ati.ork prey- t.es , they ii«e 
barred permanently, but if thy rare feature filwi , they ere barred 
only fee two year.: after a previous rhovirss in thn r.i'uat. Accc di-v ly, 
in Fov.- her 1972 (FCC 72-1032), the Cvre-j...i'ic;.:-.u i::...ed c public notice 
to tlu: effect th.-t, pending cot - id '.v.tion in the get _r.il Docket 19622 rule 
loakiry, the Cc rair.rion would not town cation eg. iu.;t licensees van con¬ 
strue the rule ar. t.: ■ *.r.lrtw thre r.wics prcvioujly :.ht n on a r.?t*-_w:h my 
be show.-, again after two yucre. The Jarvary 1CV4 ccci&ion genu;-. liy 
retail;eJ the off-network vestrlctier. red adopte d c tr.tel ben «? -a 
of ro film of any kind during the civ; clc-rc half-hour periods 

each me!; provided therein, in order to .'.void ir.c ;r ion into th ■ . •unt 
of cleared tli-c thick vc? vpcuce'i by that declaim. in other re; .. cut . 

See 44 FCC 2d IC61, 1135-35. This .s affirm \d on r conciderati;;.; of 
that decision ir. April 1974; 46 FCC 2d 1013, 1014-1017. 

C-67. Two of the commits of ncjer film prcducero Q.'yx^•r et cl., 
and Colur.biai o» v.-nll an IICIT?, urya that then a rat c.. actions rhoul.1 he 
repealed even if the rule p?_.:r;:ij.y ic retained. fren the. con¬ 

stitutional ary,i . atr; alnwriy r tnfci owed, it in a;.' orted that tli;; . rtric- 
tiou cn of f-network program.riry cuir down diversity era thus hr.r. the. 
public, an well r.n lending to : c • highly ant;; leu*. ,.r.d unfertu. • a re¬ 
sult'. (; re per rpr.-., h C-64, .-bo.'-), Th;* ot!i*»r orpin.?;; C in the ell - , ' a H 
injury to the major:;, and other producer;; for not; or' n, i.ho badly iv>od 
thin "after marie t" in error to recover the tor. to c. ;,d possibly n 

profit r-n their m-t . orb prr-.h.ct ton effort:;. Cte p; • graph r C-37 - C- ?6, 
above. 
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G. Argumentn rf Or'r.ry 
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3 . ti , r ‘“ r * ce to -be historic importance of, 

P, in tr.e L’.S. televicicn picture. The 
' 0 LL ~ , -“ Lb ;ii:i bean set forth in paragraph C-21 
and elsewhere above. Bill Burrud Prod-i m< nn , r„^ j 

Ar-;- -1 Wr.rin r . . , a * rc ---Lions, Inc., producer or the 

b^ririT^ncrvr^’ab^rtae ‘^f^ of^^or^ beneficial, 

a — tC ^ f the rule/ jSucS^ST 

tr-d a- to tha access period, where-a foreign producers arc not - 
Aneriern producers face import quotas and other obstacles ir 
-broad. Phis discrimination ir. claimed to be neither fair nor 
Z' 1 ‘I « definition is B om;ht. The whp^ 

0 .-i.rzation, Inc. (holper) producer of numerous documentary and sirilar 

r“ s ? t ? hj£iL;“ lar 

—r;;-’ etc ’’ W—e- the cc:..sxssion's January decision as Mki^Ht 
nr ^ 1 1 8et t,,xs * ilnd °‘ independently produced ‘'Educational Value" 
pro f ,,nins on Llia network::, since CBS informally a-rood to take -i- 

specie* for 1974-75; but the Court’s decision led 
ls /./ t t . nSS . C : W ° li>cr ar C«^ t} >at the C::.mission's decision 

that ]•;s ty/oft “i I'/jf quality of access-period programs, and 


£,r3s. tt - ,:c ° sts — *««*« * ». 32U 


Jn 

proposal to this effect 

C-71. Alternative rnpvc nche s to n etwork atlon 
War,-, r Brothers. Screen Actors Ccild and othe'r oFpo.t'.n^TS^'e repeal of 
tl-.c talc cod approaching the nctvork dor.lncnco nroM-.„ in other .if 
T* urses the Cocriission, if it Soer d'cw'c 

ohoald be repealed ultimately, to retain it until other .„“nckc-n« 

qJt-i' ■'network- t b VC * } T ‘v ,)r /'/' alS ar * n0C ver >' -i-'-ific: SAG asks 
War 

in n--Uv d U - Ch 1n . diaSentin2 to the by former CcJisSoner Jol£> 

I™ c'Al ATtl' nZ f° U /' * 972 K ° tlct beginning th> Docket 19622 ‘ ' 
?L ; '* 1, ‘“ and J,jrje involved in the Department of Justice liti.atlon 

™ " bT 1 '* “ ,n< * other terra of teUvl'cn u. 

Le]U A* nf f. V ~ su ’“ cl 'fptio.i TV. eablecn* clf 3 . and public 
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'Lc-n: r, by stations In the narl • on a per-pro. rnr 
2 ut V wr! ; . to r I>r«-id their prir.c tine hours j rop 0l - 
stutJc ui a marl;* t.; and other suggestions hi youd 
* y< " 0 t be present prm 1 . ding or Docket 127E.2. 










* 


77^7 


H. Ef f r stivD-to of Ru in Ch r .P r o 3 

C-72. The proponents of the original rule, of couroe, think 
that there chon Id be no ccdiricntAona of It, which would render th'.:: 
question Inapplicable. NAITPP discusses the nutter of "lend tint.", 
stating that even a game ebetakes at least ni:< nontha, up to 1C 
r o ‘ 1 1 ■ 1 • £ vc -^ lot.:, u prediction, end anything such as situation ccmdy 
or crer .2 takes at lc.'.at « year and up to two y.-are. Selling et.i~so 
In January and production In /.pril for the fall ceaeon) JiCrl KAIIiD 
cl-'it.c that in vl\:r of this lead-til :e ••.ecer.city, the fe.ct that the 
Cour. appeared to believe the same Id ninths should apply here as 
was given the networks in If 70-71, end '-.he fact that the Coca. Lee ion 
invited and encouraged" indrpanu.—t pro^-carn to enter into acccas- 
tii.-.e^production, an interval in that order .*. < required before any 
nod_. ..Cc.t.or.j such ac those adopted in January could be effective. 

It rccormendo, as a formula, en effective date at the ctcrt of the 
first full season 16 months or more after cn uneppealod Comitteion 
decision, or the first fell season starting at least 6 months after 
Court affirmance. Frank's position io much the ctrae, 16 months 
after a final order. He claims that production of a pilot starts 
lmcdintely efter the November rating books come out, end celling 
starts in December and Jcr.uary; once a sale io made, production must 
since lra:.k ^cannot cell on a contingency basic. ADC also urges 
a fc.r /.mount cf lead time, plus taking whatever time in reaching 
a decision is necessary to an viat a correct end defensible result. 

C-73. Opponents Warner Brotherc and MCA urge that the rule 
should be repralt.d at the earliest possible date - Scptnjbcr 1975. 
r-. 1 , c ]' liucd tlV; ‘ t ail Parties have had enough notice as to what the 
o j cn contplat.'ii, and the fact that we isr uc.d a Further Noricn 
does not effect this. 47/ The public interest -- tr.au of the viewing 
public --requires an end to the four years of injury caused by the rule 

^ thcre is no rcal possibility of injury; granc chcvo 
c ~-t-c virtually overnight and many of then arc additional episodes 

of ^ 7 t i tC ^ f1 ’ GnlBal Dko ™ cut-and-paste assemblage, 

FCr f f ° aCC ’ ori "''•'orcign-nct./orl; programs deserve no particular 
1974 . M’eJ ; • UrCCC ri ?cal ° f the rulc in 1976, with the Jar.:: w;v 

nror,— i Cat , :? lnto n tflTcct fcr W ; 5-76. It ic stated that C.v' 

P L ... pluno b.gj.n about 1G months in advance of the start of any 

« with th 3 d(ilivery of 25 or eo pilot- - fro.e which any „S 

P ° L . r * for thc ne}:t eccsor. will be selected — about February 15. 

a otay, NAITPD referred to cemmir- 
centc loi. production r.'de "early in the fell" cf . 1973 . 

~r 4 ..) cl..,.... that the Jurther Notice dots ware a eifrerr/a. i fh..u if 

th • A ; , ; lcn t 1 ‘ ;; -' Hi yP->' rc/.frirr?d in: January JL9/4 decision, uwrwpt 
c - ,lt{ • bae notice period rV.it be held _.> .er fr« a th’ u t- 
t...t decision, out in light of the 'unbar proceedings, * - Jccj not. 
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This mirlc'i would be. sufficiently large so tint additional programming 
could be developed from it to the extent permitted under our January 
decision — basically, an hour extra on Sunday:! — but not large enough 
so that it could prey;ran an additional half-hour every day of the week 
which would be permitted with complete repeal. 43_/ CBS claims that 
actual marketing of access programs „=es not start until the end of 
the year, and product!o.. usually not till after that, with only minimal 
cormitt.cnts at the planning and development stage; a decision by the 
end of December effective next September would rean littl.e if any, 
hardship to t.'AITPD members. Frank disputes this in reply comments 
(as noted above), claiming that CBS is locking only at ir.3 own con¬ 
venience. Warner claims that CBS could begin programming a full 
schedule in 1975 if it chose to, noting a vast number of unused pilefr, 
programs planned for this fall but deferred after the Court's decision, 
etc. — or, if the networks cannot present expanded schedules, stations 
can fill the tine themselves. 


4h. 1 CBS also argues that September 1975 is an appropriate time for the 
Janu ry 1974 modifications to be effective, citing Cormva l Telopho .- ' Co^ 
v. U.S ., 449 1. 2d 84G (C.A. 5, 1971), a case distinguished by The 
Court in reversing the Commission here but which CBS believes is now 
applicable in this connection, because of the notice that indepenb.nl 
producers have had since January. It is also claimed that they do not 
have more than mini:: al financial cormitments until they start sell!*.'.;, 
activities the first of the year, so a December decision would work l»:tli 
if any hardship. 


a 


V 
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appendix n 

—- L nct^r, ,f m 48 of Ton ™ Market*. 

—°- c .H ^jjnr. ln.; Sentember 21, 19 74 -~ 

The following data ir taken fro;;, an anal'-sis of TO f,r < . 
week starting September 21 3074 for Vmi - f“— issucs f °r the 
1974-75 top 50 U S rurlets fr--’ ^ l tcd st8t ‘ onfi in *8 of the 

because the Lsu n i ,! SnU Laha City wore omit tea 

stations (4 affiliates in the Gr md Raoid^r'l ‘ ^ daU ' includcr: 146 

Hartford-New Haven narked) Rapids-halamazoo-Eattle Creek and 

Omitted from the total of half-houm i o i , c . 

ABC-owned stations or affiliates wM.W 12 . h j 3 f" hours on West Coast 
during this week star tine a- 6 -* * < ’ t ' rrJOci ^* EC Monday-night football 

the ABC Grand Rapids -'ffiliTto P ,rn -» ancl one 7 :j 0-8 half-hour on one of 
Thu... the .LlySl M Identified in TV Guide . 

hours for week days 7:3C-8 -in-’ 5»' > i f \ l ° r T * efUda >’ s 7-7:30, 723 lialf- 

^ ®» anu 5H/ ‘ half-hours for weekends. 

Ihe data is intended to give a pcner-1 » , 

been made to go beyond th* TV n'- a aiotv.ie only, and no attempt has 
acy, for example asto in ° rder to absolute accur- 

is basically local news or "other loc^r^or* i 1 °^ lly produced Program 
programs listed only in on* m H-ot (t'’l * * ^ he Caiie ° f a fcw 

material filed in t v- --V ^ (and not otherwise identified in 
duced or syndicated!^/Proceeding) whether the program is locally pro¬ 
listings contained ^omentf’’in''001^15622^ ’ ^ Various 


1/ The programs Great. Adventure and icmmi.,, „_j n... 

local at the station --higng.ulL. tnd Cono ^nv are counted as 

other station carrying each ti ‘" '' prodaC(d and syndicated at the one 
as local. because it l whlvis counted 
syndicated and there is see cental'‘superli"i‘! 1 ”“ Eh *"*“ U 
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Al- CP: ' r, ~P££l£fI halDe voted t:o Various C.-.i f gorics of Program s 

Ueeh<'?y (M-F) Weekend 

7-7:30 p.m. • 7:30-8 n.n. 


Program 
Category 2/ 

No. 1/2 

Hours 

A Of 

Total 

1/2 hrs. 

No. of 

1/2 hrs. 

2 of , 
Total 

1/2 hrs. 

No. of 

1/2 hrs. 

% of 
Total 

1/2 hrs. 

Network 

News 3/ 

128 

17.7 

— 

0.0 

7 

1.2 

Local: 







News 

Movies 

Other 

244 

6 

8 

33.7 

0.8 

1.1 

54 

9 

42 

7.5 

1.2 

5.8 

99 

35 

93 

17.0 

6.0 

15.9 

Syndicated: 







Game Shows 

Animal 

Variety 

Other 4/ 

312 

6 

7 

-21 

43.1 

0.8 

1.0 

1.8 

466 

58 

30 

64 

64.5 

8.0 

4.2 

8.9 

66 

78 

118 

88 

11.3 

13.4 

20.2 

15.1 

Total 

724 

100.0 

723 

100.1 

584 

100.1 




Total for Week 

No. of 372 hrs. 

Z of Total 


Network News 
Local News 
Local Movies 
Other Local 
Game Shows 
Animal 
Variety 

Other 



135 

397 

50 

143 

844 

142 

155 

165 


6.6 

19.5 

2.5 

7.0 

41.6 

7.0 

7.6 

8.1 


Total 



2.Q31 


99.9 



pro,r"j!^ ln ths vorl ” u3 '“= 8 orl=a of syndicate* 

pro fc rarnan P „ see the Use of syndicated programs, below. 

Allc’. k " etwork npWB half-hours for the weekend Include showings of 
AbC e Ken i one L .K,- C orL program nt 7 p.n. b 

Other ' syndicated prugrai ming includes four 7:30 weekday half-hours 
on one station identified only as M film". * 




ncccsr. - T'-ortod Syndicat.cd Programs Shown in /, fi of Top 5 1 " 1 Markets , 

Week of Sunt e rser 'O , .1974 5/ 

Shown or ■’•f^ii into! St-ati ns in Accor';i Ti- -- jn 2 or r orv Mark ets 

Game Shows: Mus ica l Variety : 

Bobby Goldsboro 
Buck Owens 


Boat the Clock 
Bowling for Doll to 
C el ebrity Sweepstakes 
Concentration 
Dealer'a Choice 
Hollywood Squares 
Jeopardy 

Let's Make e DtJ. 
Masquerade Party 
Kane That Tune 
The Frico io P.ight 
To Tell the Truth 
Treasure Hunt 
Truth or Consequences 
$25,000 Pyramid 
What 1 e My Lino 

Mature or "An il, p.1" allows : 

Animal World 
Great Adventure 
Last of the Wild 
Life Around Ur 
IJutionnl Geographic 
Safari to Adventure 
Untamed World 
Wild Kingdom 
Wild Refuse 

Wlid Wild 'World of Animals 
World of Survival 


Hee Haw 
Jivjry Dean 
Lawrence Welk 
Nashville Music 
Pop Goes the Country 

Qth g - r ororemm e: 

Agi'onsky aid Co. 
big Battles 
Candid Camera 
Evil Touch. 

Garner Ted Armstrong 
Great Mysteries' 

Ju 3 t for Laugh 3 

My Partner tho Ghost 

Ozzie’s Girls 

Other Foople Other Places 

Police Surgeon 

Protectors 

Rainbow Sundae 

Salty the Sr.a Lion 

Thrill Seekers 

Wait Till Your Father Gets Home 
World at War 


P romrcns li st ed in only one market; The following syndicated programs axe 
listed in access t.imo on one affiliated station in the 48 markets: 

Game: Sale of the Century. Outdoor, etc .: Audubon Wild Life Theatre; 

Strange Places. Musical Variety : Country Carnival; Tommy Faile; Porter 
Wagoner; Wilburn Brothers. Other: Big Blue Marble; Death. Valley Days; 

Doctor in the Hou.ee; Dusty's Trail; Family Classics; Laurel ?.• Hardy; 

Mike Douglas (strik ed in one market); Mouse Factory; NFI Gano of the 
'Week; S'arlost; Wrestling. 

The following programs, most. of which appear to be syndicated but a few 
of which may be local, also r.p; car in one market each: Canilepir. Sup--r 
Bowl; Due-ulna (stri: ;<*d); Funny People; Funny World of Sports; Koncyjs.oners; 

Listen, Th.t't love; McMasters rf Sweetwater 

Hail rc. uin Report; Secrets of the buej; Cpeotrun 
Kir:-' r» (stri; ; d); Tno l x. : 

■0 'Wildlife; Window to the 
n ff d as lo.: 


High 5 . 

u.ad 

ho Ad von 

4 . »*/•, • 
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Lis he. 

(a pi! 

ot) 

; Race to 
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•T.; Hu 
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iig: 
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Marik 

ec and 

i .an to r 

7 ); 

ravelin 

1 G-i; 
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''niver 

an . 

. p. . *r 

J. *Vi: * 

1.1 • e 

r.f tl;« : 
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••it. • 
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l'l A 

11 :. 

r of t): 
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r gr 1 : 

:•> Ion 

ig. r 

in rodu 
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as of 

rodeo 

of 

1 J.cn arc 
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as im 


h ve been re 


of... (dc v.’.l- 
•(; World 
in the ctutis- 


e.g. Dusty':. Trail and W.. ie's Girls 


are 


fail 1V74, cv-Ti though j r> v iou..ly mad a eni ■ 
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Concurring Statement of Chairman Richard E. Wiley 


In re 


Prime Time Access Rule 

I concur reluctantly in this latest revision of the prime 
time access rule. I have never been a great admirer of the rule primarily 
because I believe that it tends to involve the Commission too deeply in 
decisions which traditionally have been left to the marketplace. Moreover, 
as I see it, our experience to date with prime time access has not been 
encouraging in terms of fulfilling its stated objectives. However, the 
experimental nature of the rule is well recognized and, with the modifica¬ 
tions adopted in this document, the rule may prove to be in the public 
interest. Without these modifications, however, I would vote for repeal. 

In this connection, I express the profound hope that this will be the Com¬ 
mission's last — its very last — effort to reform this rule. 
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CONCURRING STATEMENT OF CO 1 'MIS S I C 


ROBERT E. LEE 


RE: Second Report and Order on Prim** Til. ^ access 


As a concession to the shortness of human life, I am in favor of 
the adoption of the item before us. 

As I read this document, the original Prime Time Access Rule 
is affirmed with minor concessions, i. c. , exemptions for children’s 
programming, documentaries and public affairs - much of which, 
however, under Prime Time Access Rule I, was granted on a waiver 

basis. 


Finally, as we state in our decision, "the rule [Prime Time 
Access] has not yet been fully tested, " which, of course, has been due 
to the uncertainties of its lifetime. Therefore, the Commission’s 
action of today has, once and for all, removed such uncertainties and 
has appropriately established a favorable climate for the development 
of "new and varied programming." 
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Dissenting Str. 


tcrr.ont of Commissioner Glen Q. 


Robinson 


I. Introductio n 

Tlie central concern which is addressed by the prime time 

access rule is "network dominance." The mission's continued 

struggle with "network dominance" has been an adventure fully worthy 

of Don Quixote. Since the 1930*s when the Commiesion first sallied 

forth in quest of a remedy for this evil -- the initial result of which 

i^l 

was the first "chain broadcasting" rules in 1941 -- the Commission 


has doggedly pursued this aim of cutting dov/n the networks’ power. 

The intent has been noble, but the results have left the Commission, like 
its famous precursor, with a doleful countenance. As often as not 
it has missed the giar.ts and icusted with windmills. The prime tine 
access rule emerged from the latest of these jousts. Though the 
history of this rule is fully narrated in the Commission's 1974 Report 
and Order, 44 F. C. C. 2d 1081, some preliminary historical notes may 
be useful. 

The concept of a prime time access period, freed of network 

control, was first proposed in the 1960's by Westinghouse Broadcasting 

as an alternative to a proposed further restriction or prohibition of 

#>> / 

"option time" practices. In 1963, the Commission chose the latter 


I 

i 

i 

i, 


*/ These rule are, of course, essentially still in effee 
applicable to television as well as radio. 47 w. 1* . K. 7. 
.23 8; 7 1.668. 


»:hi ire row 
1 j 1 -. 138; 73.231- 


**/Under this practice network affiliates agreed to clear all sponsored 
programs offered by the network during certain hours -- subject to certain 
qualifications, and subject to limitations imposed by Commis- an i u’ s. 



alters. tive to the access proposal. Televi s ion Potion Time , 34 

F.C.C. 1103 (1963). However, the a cceco idea wao neither buried nor 

forgotten; it was merely shelved while the Commission waited to find 

* 

out what would happen to "network dominance" as a result of the 
abolition of option time. Nothing happened. The giants were unvanquished 
(even the windmills showed no impact). 

As a result, the Commission discarded its old lance and cast about 
for a new one. In 1965 it rode forth again with a new inquiry for ways 
"to foster free competition in television program markets" by providing 
"opportunity for entry of more competitive elements into the market 
for television programs for network exhibition, " and encouraging "the 
growth of alternative sources of television programs for both network 
and non - network exhibition." To accomplish this the Commission first 
considered a rule which would have limited direct network licensing of 
programs to 50 percent of regularly-scheduled entertainment series 
during prime time. This "50-50" rule was intended to return to adver¬ 
tisers the program brokerage function which the networks had increas¬ 
ingly assumed in the late 1950's and 1960's. The purpose of this proposed 
rule was quite simple: to induce a greater number of firms to broker 
programs for prime time television. That alternative was rejected, 
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essentially because of ABC's objection that it would be unfairly 
disadvantaged by a system of independent program brokers. a 
SU'J•*<titut.e, the access proposal which V» estinghcuse had renewed was 
adopted. Two other rules, contained in the 1965 proposed rules -- 
forbidding the networks to engage in domestic syndication or to hold a 
financial interest in programming not produced by the network - ^ -- 
were also enacted. N etw or k Television Broadca s ti ng , 23 F. C. C. 2d 
382 (1970). On appeal the Commission's rule was sustained on both 
statutory and constitutional grounds. Mt. Mansfield Television Inc . 
v- FCC, -442 F. 2d 470 (2d Cir. 1971). 


*/ The syndication and financial interest rules are not now before us; 
however. I cannot refrain from expressing my doubt that thes. rules'have 
been beneficial. If a motion picture firm or other supplier performs the 
domestic syndication and if the network company does not hav a majority 
interest in the profits from that syndication, there would ;cr;: to be little 
danger in allowing the networks to bargain for profit shares when they 
procure their programming. In fact, in doing so they relieve the supply¬ 
ing company of some of the risk involved in supplying programs. To 
disallow such interests is simply to prohibit the suppliers from selling 
part of the risk during the initial stages of contract negotiations. To the 
extent that networks are better able to pool this risk than suppliers -- 
particularly small suppliers --it seems to me unwise to prohibit it. 

The argument advanced by some suppliers -- that profit shares were 
extorted from them by the networks -- seems implausible. Suppliers who 
complained of this extortion returned with new ser ies year after year - - 
strange behavior for sophisticated, profit maximizing firms who are 
being 'forced" to accept nonremuner tive prices. I believe the ultimate 
practical effect of this prohibition has been not to reduce network power 
or to strengthen independent producers -- an was intended -- but sin. dy to 
increase the dominant position of the major Hoi! ,< J film produce- 
those large enough to possess the risk capital to it ,-.t in program, nt 
without network support. Sei generally Crandall. v • F aromic Ff ct 

Netw ork Progv;. t Ownership, 1-1 .T, ] ■*' 

(1971). “ ' ‘ ' 
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Unfortunately, the results of the access rule proved to 
be not only disappointing but positively embarrassing. If "net¬ 
work dominance" had been partly altered (but not very effectively, 
as will be noted), it soon became visibly evident that the results-- 
such as they were--were anything but an unmixed blessing. Even 
television critics who would ordinarily not count themselves as net¬ 
work fans grumbled at the program product that followed in the wake 
of the networks' departure. They still do; plainly the rule has not 
caused the "wasteland" to breed lilacs. 

The rule produced other difficulties for the Commission in 
the form of requests for waivers of the rule to permit special net¬ 
work programs to be shown in the access period. This confronted 
the Commission with a vexing choice: either stand fast with its 
rule and ar. access-period game show, or waive the rule to permit 
a network children's special. Such a choice would give most critics 
and viewers little difficulty, but for the Commission to make such 
judgments obviously involved it in subjective program judgments 
that are not only troublesome but of questionable constitutionality. 

Sec, e. g. , Campbe ll Soup Co. , 24 P. f. F. Radio Reg. 2d 856, 860 
(1972) (dissenting opinion of Chairman Dean Rurch). The Commission 
could, of course, have followed the counsel of NA1TPD and denied any 
and all waivers--regardless of its views about (a) the need for such 











specials, (b) their comparative worth vis a vis the displaced 

access fare. But, mirabile dictu , Commissioners are human 

and we often find it difficult to respond as Commissioners 

differently from how we would respond as viewers, particularly 

when the dilemma is the product of our own art.fire. i 

One possible solution to the dilemma was to abolish the 

rule. In 197^ the Commission deliberated on that possibility. 

Unfortunately, the spectre of network dominance continued to turn 

like giant windmills in the Commission's consriousness. There 

was no evidence that the access rule had really had much effect 

on network power, for, among other things, the networks' continued 

ownership of stations in leading markets meant that, as station 

owners, the networks still retained the power to affect the success 

*/ 

of access programming ventures. But the notion persisted that 
something had to be done. The something was v. hat came to be known 
in its brief existance as "prime time access rule two"--amoim the 
cognoscenti, "PTARII." Prime Time Access Rule. 44 F. C. C. 2d 
1081 (1974). 

■_! This power derives from their control of all affiliates in three 
markcts--Ncw York, Los Angc^JS and Chicago-omprisin«j twvnt 
percent of the nation's LTevisionftouscholds and on:* affiliate i . tub 
of six other large markets embracing another 1? p«rn t cf television 
horr.es. failure to sell these stations places an acc -ss-programming 

distributor at a severe dinadvantaft given the pn;j i.ion of rove:. 

v.hich are realized from these largest markets. 
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The revised rule plainly reflected the Commission’s 
ambivalence between curbing network dominance over program¬ 
ming on the one hand and retaining network .programs (the kind for 
which waivers had been granted) on the other. The rule in substance: 
(1) removed all restrictions on the firs lf-hour; (2) permitted an 
increase in network programming on Sunday of up to an hour, or a 
total of four hours; (3) tied the "cleared" prime time specifically 
to the second half-hour of prime time, Monday-Saturday (7:30- 
8:00 p. m. E. T. and P. T. , 6:30-7:00 p. m. C.T. and M. T. ); 

(4) permitted one of these six half-hours to be used for network 
or off-network material of certain types--chlldren's "specials" or 
public affairs or documentary material; and (5) barred "featuie 
film" entirely from these six half-hours. 44 F.C.C. 2d at 1131. 


On appeal the revised rule was stayed on the ground that it had not 
given adequate lead time to independent producers, Association, of. 
Indc pende nt_ Television Producers and Distributors v. FCC, 502 F. 2d 


249 (2d Cir. 1974). 

In returning the rule to us for reconsideration of an effective 
date, the Court also suggested that the Commission take a fresh look 
at the merits of the rule. 502 F. 2d at 255-58. That is a sound 
suggestion. Unfortunately, the majority lias not accepted it at face 
value. Though at one time or another a majority of my colleagues 
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have expressed a dislike for the access rule, they now assent to 
its continued existence. To be sure, they have modified the original 
rule, but all this does, I believe, is to underscore the inherent 
contradiction of purpose and the inherent artificiality of the rale 
itself. The access .•••1c is retained--but so too are most of the- 
waivers--in the form of permanent exceptions --for "special" net¬ 
work programs (primarily, -••'.blic affairs, documentaries and 
children's programs). There appears to be no recognition that each 
part of the modified rule undercuts the other. Access is good, but 
it does not produce the kind of programming which we like so we 
have to provide the opportunity for such programming; we like such 
programming but if we see tc-o much of it we see it as evidence of 
"network dominanc e" since it can only be supplied by network brokers 
In discussions about this new rule I have heard it ration: li/ed 
as a compromise between the extremes of abolition and the 19”0 rule. 

1 suppose it is, but I do not think that alone will support it. Compro¬ 
mise is a convenience, often a necessity; it is not a virtue in itself. 

1 sec no particular convenience, no necessity--and certainly r.o virtue 
in this rule. 1 have heard it surmised that a total abolition of the 
access rule, however meritorious it might be, is not legally practi¬ 
cable in light of the implications of the NAITI'D ( e. Such ... 
elusion requires more reading between the lines of the ro\ -t's 
opinion than I am willing to do. and iron t'r. n ! ihi: > p oper. ih. 
court did invito us to talc a nev. 1 >ok at the m« rit of the r\ le and 
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nothing m that invitation suggested any limitation or. such a recov 
side ration. In any eve.it, such a reconsideration is inherently 
• fun our regulatory '-cretion. It is our respr ibility to make 

a judgment about this matter in light of public interest 

considerations as they becoi v> e -""an i fr» qi Tf in 

y uttu. i aruiest. II in doing so we unwittingly 

depart from our authority, exceed our discretion, or otherwise 

affront the "Rule of Law." the court undoubtedly will, as it should 
✓ ' 

correct us. But 1 do not think we should fetter our judgment here¬ 
with implied judicial directions when none has been expressed. 

Apart from the legal question the majority apparently holds 
to their faith in the ultimate efficacy of the access rule. I think it 
is fair to say that many of my colleagues would not now endorse 
such a rule if it were before us as an original matter. Howe- er. 
now that we have come this far they believe it should be given more 
time to prove Itself. In this they accept the view of a number of 
parties such as the Justice Department that p, me time access has 
not been given a chance to work. Giver, the short period of time that 
the rule has been in effect and the insecurity of the rule throughout 
this Short period, this view appears, on first acquaintance, reasonable 


^!d*4Pr b Jd Kl » ; ^ :d 10 t,,iS t,,,,m,ctlon ,Klt l! >* 4 *°urt in Mt. Mat... 

' SptM '<"<'<* the rule v.as 

mental, and affirmed partly on this basis. P 
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Or, further reflection, however, it ie unpersuasive. One does 
not have to drop an egg on a hard floor a dozen times to learn 
that it will break, uith a modest knowledge of eggs and hard 
floors even a single drop seems superfluous. So here: even our 
limited experimentation h: been adequate to corroborate what 
should have been discerned at the outset by careful study of network 
economics: the rule would not have the intended effect. The rule 
cannot and will not work. 

The prime time access rule, as originally promulgated, was 
intended to serve several, Interrelated objectives that can, 1 think, 
be fairly summarized as follows: (1) to reduce network ' dominance 
over programming decisions, (2) to provide market opportunities to 
new creative talent which were presumed to be foreclosed by the net¬ 
work triopoly, (3) to re-establish local control of programming decisions 
which wer presumed to have been increasingly appropriated by the 
networks (. n increase in local programming was mentioned only 
incidentally as a benefit in the original order; however, it han since 
become an important rationale of the rule), and (*») to increase the 
supply of first-run syndic? ted programmi:.,'.-^ The Oi .i .. v. , r d 
in the Commission's present decision arc csscr.t. )\ t( sa 
(a- in the 1970 decision) they are not i' .C i* ly ih. same 


term: 


/S,’e Z 3 r.C.C.2d th2, 394-97. 
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11. T he Co n c- pt of Netw o r k Dor /** ir. -.nco 
Throughout this proceeding and predecesuor proceedings, the 
phra c "network dominance" has been repeatedly invoked in justifica¬ 
tion of a prime time rule. But this phrase is rarely defined, norhas 
anyone convincingly shown how the purported evils of "network dominance" 
are to be overcome simply by prohibiting the three national network 
companies from programming more than three prime time hours 
nightly. 

Presumably, network dominance refers to the power which 

three national brokers of local station time and national programming 

have in selecting the nation's televisiciv program menu. In general, 

program suppliers must deal with one of these three netv/ork companies 

*/ 

or forego national distribution of their product. This limited number of 
potential buyers, it is asserted, presents the real threat of arbitrariness 
in program selection and the denial of access to program suppliers 
with new ideas. A second form of "network dominance" which emerges 
in the discussion of the rule is the ability of networks to persuade local 
affiliates to clear time for network programming. As networks expand 
their a ’.ivities to new day parts, they progressively pre-empt the 
local sta.ion's ability to make its own program choices. The rule would 
return this choice to the stations, if for only one hour per day. 

_/In th absence of the rule, first-run syndication is. practically, 
limit* >' to tin* production arid distribution of low-cost talk shows. 
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Unfortunately, there appears to be only a limited under standing 

that the chief cause of network dominance, " maki:." inevitable sotr.c form 

of network power, derives from the Commission's own television 

frequency allocations. There are but three national networks for one 

important reason -- our allocations policy has dispersed VHF station 

allocations so as to allow moa‘ households to receive no more than 
*/ 

three. With only three competitive stations in markets comprising 
two-thirds of the nation's television households, there can be no more 
than three brokers for any given hour of national broadcasting. It 
is a basic economic fact that, with a few exceptions, .programs receiving 
less than national exposure cannot hope to compete for audiences with 
those achieving network distribution. If network distribution were 
not national, program budgets would have to be much lower per dollar 
of advertising generated. Network distribution allows the most efficient 
use of television advertising revenues in the stimulation of program 
production. 

A network is more than a mere broker of station time. 

It is also an investor in programming. By agreeing in advance lo commit 
its local affiliates to a given program scries, and by guaranteeing 


_/ Because of continued difficulty with UHF rec ptio . it remain: 
seen whether UIIF allocations can provide the basis :or a fully ct. 
fourth outlet. 

: */ For conclusive proof of thi: proposition see 1’. rk, Xe w Teh •. 
Xetwori-... (The Hand Corporation, 1973); ar.d Cram 11. The Fee : 
for a Fourth Television Network, Public Policy, (forthcoming). 


> tie 

petitive 

' ion 
mu Case 
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program suppliers a sum certain (in the form of a license fee) for a 
number of programs well in advance of exhibition, the network makes 

j 

possible the investment of $250,000 or more per hour of entertainment 
fare. Without this "preselling, " producers would not commit themselves 
to such program budgets. 

To the extent that the Commission laments the decline in station 
program selection and the growth of "network dominance" in this 
process, it laments the development of efficient program brokerage. 

In this sense, what has been obtained from the prime time access rule 
is just what should have been expected: a fragmented array of low- 
cost, low-quality programs offered to local stations directly by 
producers without the intervention of a broker. Enormous energies 
and expenses are required in this distribution process -- expenses which 
are diverted directly from program budgets. 

As time passes, it may be possible for program brokers to 
develop for just the access period. If this were to happen, hoover, 
we would be no closer to the goals which the majority hopes to attain 
than we were with PTAR I or II. Since market forces would distill 

no more than three such brokers.from the set of current program 

*/ . , 
distributors, the best that can be realistically hoped for is the 

development of a new triopoly, which would "dominate" the access period 

I It is unlikely that the Commission would be pleased with another 
po-. ibility -- that a single broker might develop as the sole distri¬ 
butor of programming in the access period - - a possibility which cannot 
be dismissed on a pri or i economic grounds. 
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Unfortunately, this optimum is likely to be difficult to accomplish 
if there an: any scale economic:; in performing network bro¬ 
ke-rape. A mere seven hours per week may not be sufficient 
to make efficient use of the personnel required to establish and 
enforce affiliate contracts, negotiate for program rights, select 
and schedule new program series and perform various research 
functions. The result may well be that a much greater share of the 
revenues for this period will be diverted to these brokerage functions 
than is true for the three existing networks. 

At some point it is necessary to submit to the limitations of 
the real world. Although we would have it otherwise, the fact that 
there are only three station outlets limits us to three brokers of 
television programs at any given hour. As a result, program de- 
c ision;. will bt virtually the same ns those: currently made by the three 
national network firms,- 7 reflecting the tastes of the mass audiei.ee . 


.J Ike only exception v\hi< h may hi taken 
failin' to allow lor continuity ot ''lead-in 
of !h< e during a m tv.orl ' t. rniiu.il hour 
more .vnturcson <• during (hit hour. 


to this statement is it;- 
effects. The absence 
each da ) n a ; mala- it 
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We can change the identity of the program suppliers, we can limit the 
time period* in which they are permitted to sell their wares, but the 
economic incentives"' will remain unchanged: the profit maximizing 
firm""' will tend to program to maximize audience shares in light of 
the number of viewing options. So long as the number of viewing 
options remains the same, the strategy of commercial programming 
will remain the same for any networking agency. See Steiner, 

111 £12 £■?!£. I- -isiHIL 

i^Radlo, Broadcasting. 6b Q. J. Econ. 194 (1952); Rothenberg. Consumer 
Lri2lg Jg £gn°m i cs of Telcv jjnon. 4 Studies in Public Com¬ 
munication 45 (19o2). 


*7~lrTthe~cohrse of many discussions with advocates of access it was 
"epeatedly suggested that network program decisions were often made 
on "non-cconomic" grounds -- including but not lirmted to the personal 
whim of the network heads. Maybe so; but whether or not program de¬ 
cisions are always self-consciously economic, the decision had better 
lead to economically satisfactory results or heads will roll--as even 
casual students of network behavior know. In short, there is 
economic Darwinian process at work to assure economic results that 
arc at least minimally acceptable. Cf. AlchUn. Uncertainty Evnljotion 
and Econo mic T heory. 58 J. Pol. Econ. 211 (19)0). 

wc need not concern ourselves with the question whether businesses 
Ihn to maximize profits or some other purpose. (See generally. 

F Scherer Industrial^ Mai -et Structure^and_i:coj_iqerjoriria ncc, 
27-36 ( 1970 ))“v'hethcr or not llTe networks seek to maximize profits 
is irrelevant here for there is no reason to suppose that the new pro¬ 
gram brokers would be any less profit motivated than the networks. 
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I‘ c:rc ‘ asin P th ‘ liunibt r brokers will not expand the number of programs 
presented and will not significantly change the type of program: broad¬ 
cast. All or.o can confidently expect of programming brokered by the 
mini-network' is a decline in the quality of programming due to thr 
ine 11 i cionci e a of small-scale network activity. 

It could be argued that increasing the number of brokers of 
programs for prime time from three to six, by limiting the existing 
three to no more than three hours, is a major improvement, 
because then program suppliers can turn to six rather than three 
potential buyers. I do not think that this state of affairs would 
constitute any significant improvement. The same economic forces 
apply to each set of three brokers seeking to fill a given period with 
programming opposite only two rivals. I assun e that these economic 
forces would be the dominant influence in how program decisions ere 
mad,.. Furthermore, since the efficiency of brokering only o:u hour 
per day (particularly if that hour is early prime time, when both audience 
and revenue are lower than the average of all prime time hour..) 
is almost certainly much less than those typical of the three existing 
networks - it j.s clear to me th.v in order to get thrt e extra, identically 
motivated program buyer.-., we must require the pi blic to for- .*<> ;• 0 
sort of programming they con-* u-nlly prefer v.h.n gi or ; .ho ce 
in the matter -- high-quality, high-budget fare li. e tint the pr e; ; 
network--, ofier in prime Mine. To me, this trad, -off is ur...c . n-aMe. 
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III. Pr ogra m A rcc^s, Q ua lity, and D iversity 

Searching through the current access period programming 
in pursuit of the gems which the three networks are supposed, in their 
capriciousness, to avoid, is a frustrating business. No definition of 
program quality seems to me congruent with the current run of 

access programs, an opinion which appears to be widely shared -- 

*/ **/ ** 
by Commissioners, television critics and quite a few viewers.— 

Of course measures of quality ars elusive at best, and one's interpreta¬ 
tion of the pr idence of continuing the r ale cannot depend solely upon 
comparisons between network and access programs. In particular I 


*/In its 197-1 report the Commission expressly -anted its -onceru ov.-r 
the inferior quality and diversity of programming which its 1970 rule 
had spawned. See 44 F. C. C. 2d at 1132, 1134, H37-38. It reported 
the same concern to the court of appeals in the N'AITPD case. See 
Brief of the F. C. C. , pp. 18, 25, 

£*/ A small sample of some of the critical reviews: The Washington 
Post, 7/14/74: "a cultural disaster"; The New York Times, 9/14/72: 
"[Access time] has been monopolized by inane game shows and penny- 
budget disaste rs"; The Los Angeles Times, 9/20/74: "progressively 
dismal. 11 

1 1 J As shown by ARR audience data for network affiliates' access 
programs where matched against the programming of independent 
stations; this, is discussed below. 
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am mindful of the First Amendment restrictions tha! preclude us from 

judging the merits of the access rule by engaging in critical review of. 

* / 

sa/. "Rowling for Dollars" or "Let's Make a Deal."" However, a 

major premise o! tnc rule wa>, and is, that it would promote diversity -- 

by promoting nev. r-iirces of programming, reflecting different ideas 

=.*/ 

and crea'ive energies. ~ I assume we can, without affronting the 
Firs' Amendment, ask whether this goa’ has been or can be achieved 
under the rule. 


i 


2.1 Though we may, I take it, consider the response of critics and of the 
public at least in characterizing and classifying the programming. See 

KTSC >’• FC C_F. 2d _ , slip opinion p. 46-47, (D. C. Cir. 1974), 

vacated. Dee. 13, 1974 (cm banc). 


22J It habe> n argued by some proponents of the rule that it was not 
intended to promote diversity in programming but only more program 
sources. See, , the concurring opinion of Commissioner Core in 

the 1 ) 70 decision, 23 F. C. C. 2d 416, 419. That dees not make much sense 
to me. What was the supposed benefit of additional program sources if 
it was not assumed that it would increase at L ast the possibility of 
diversity in programming? 

In any case, I do not read the present Commission decision as 
endorsing Cox's dichotomy between sources and product. Rather it is 
the majority's view (1) that the rule has not had a fair test by which to 
judge diversity, (2) the rule has fTroduced some degree of diversity, (3) 
the Commission can only examine diversity on a very limited t,«« -is (because 
o: i i t sl Amendment considerations); (•}) it is difficult to develop standards 
of diversity. J he first point 1 have answered earlier. Insofar as the 
second point warrants an answer it is given in the discussion which follows. 

I might also note lha* the Commission's statement contradicts what was 
sa : d a year ago when it expressed its concern with the lack of diversity 
widen the rule had produced. See 44 F. C. C. 2d at 1132, 1134, 113 7- 3&. The 
third point is acknowledged but, as I note in text, I think we can consider 
certain objective indicia of diversity (vel non). Inasmuch as cm. ruk is 
]>i edi .(ten ultimately on tha' a ms we are not forbidden from cor: it’ ring 
the kmd ot fa f which a *c* di >cu-seel above, rid to Im h tpi o; •o- 


gramming a id also pruj^ran.n 
al ,o .mxv.rrid by the foregoin 

i 


n h< tVut 'a j lint is i bcli • ve 
Here again ,t hou’d be notica that tin 


C.Ott : mi: 
want i 


soil !,a 


e a 


rlii : made judgments on dives :*y, and fou u 


it 


J 
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The firs, three years under the rule proceeded .. one would 
ex'poct. With no one assured that the rule would continue for an 
extended period, program suppliers were unwilling commit 
resources to expensive series formats. Unable to line up stations ir , 
advance for a dtstan, period, during which the rule might no longer 
exist, these suppliers instead focused upon series which could be 
Produced cheaply and quickly. A. a result, the access period has been 
dominated by (1) game shows which can be mounted and filmed in a very 
Short period ol time (most of these are revivals of old network shows 
or ' new ep.sodos of daytime game shows,; (2 , recently dtsconlinued 
network series whose development costs and lead times were equa-1 to 

ZCr0 ^ " ,)M a " d " L '™ Welk",; and 0, various .,a,„ref 

wildlife" features which could be drawn in large par, from existing 

footage ,c^. "Wildlife Kingdom." and "Wild Wild World of Animals", * 

Given the absence of large-budget programs in the portfolios of syndi- 

caters, many firms were induced attempt to produce and distribute 


*/ 


_/A detailed bt eakdow n of thr. ~, 

Appendix of Columbia Pictures Tele^o ^ M ‘ VCn the J ° ir,t 

Amor,;; other thin-s the following is ^ St ' p,crnber 2 0, 1974. 

Percent of the p, , -rr „V , 7 nolcw ^y. I" 1974-75 over 65 

;-.fo„ lm rioC wc 7 r icsh — 

v„» s ,, percent. In thf . P ° ’ J/ ‘ K 1970-71, when the 

M-v. , (account,,,,., for 87 r [ ent of \ M7?'T’ ^ ^ ‘° P 22 

hi,tl l» r oa*lc-asl before the ac cess i“ ^'7 P rt, S rnm ™in B ) 

nctv.or); prop ran,.,) before the ilu es ‘ 7. **' 1 n bf °a*»cast (as 

tavi ' 1 ‘"dinue to b< produced w ith ru tv 7)-’f t’ 1 ' ° f th<,se shows » in 
broach ,,st as network shows). " ' aClIltu '- s <^nd some are still 




lov.'-cost series of their own. Had higher-cost, network-quality 


series been available to stations for the access period, many of 

the inexpensive ventures would never have been attempted.- 

■> 

The market for access programs has already begun to dis¬ 
tinguish the- programs with audience appeal from those with little 
value to viewers. A few series, such as "To Tell the Truth," 

"Hoc Haw," "Lawrence Welk, " "Let's Make A Deal," and other 
similar programs, dominate the access market while myriad 

other programming ventures realize very limited sales and 

* * / 

are dropped by syndicators. This trend will continue if the 

Commission's Order stands and the rule remains in force for a 
number of years. Only those programs achieving full national dis¬ 
tribution, obtaining clearance in a large proportion of markets, will 
be able to cover the costs of production, which syndicators will soon 


/ The NAITPD contention that lOu programs were available for access 
exhibition in 1973-74 is an indication of this phenomenon, reflecting 
several times as many programs as would be necessary to fill the access 
time period on a one exhibition per week basis. 

/ Data on the sad story of access programming may be found in 
periodic A It H .Synd icated Pr og ram Ana lysis reports. 
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find beginning to escalate.- Thus, one of the purported benefits 
of the rule - -the large number of programs available for the period 
(in contrast to the twenty-one hours available from networks if they 
programmed the full access period) will soon evaporate as the rule 

l 

assumes a more permanent appearance. 

The Commission should not lament this decline in the number 
of access programs as it develops. It is only through the process of 
funneling the total national advertising revenues available for the 
period into program budgets of a smaller set of programs exhibited 
m every market that suppliers of access programs will be able to 
compete for resources with those supplying network fare and to offer 
t|uality programs. In short, quantity and quality are inversely re¬ 
lated in this market through their interaction in the program budgets 
of suppliers. If the Commission maintains the status quo--a system 
in which the necessary program brokerage function does not exist-- 
then numerous low-cost, low-budget programs will continue to be 
the only form of access programming. In terms of viewer welfare, 
tli i s cost is enormous. 

That the current access programs arc not only cheaper but 
less lovely in the eyes of their beholders is clear. The average 
audience of independents in four-or-moro station markets has 


^/indeed, one of the most important costs of prog 
the salaries ni the "talent '--is directly tied to the 
prog ram. 


ram production-- 
popularity of the 








inc ceased markedly during the access period since their compe¬ 
titors, the affiliates, have bee-' r orced to forego network brokered 
series. — ' The independents, who continue to exhibit old feature 
films and old network series during the period, have been the 
beneficiaries of a considerable bonanza during the period in which 
they enjoyed larger advertising revenues with unchanged program 
costs. As syndicators of feature films and off-netv.ork series have 
begun to respond to this phenomenon by increasing their program 
prices, the independent stations' attachment to the rule has weakened 
somewhat. Nevertheless, the fact that these independents continue 

to enjoy larger audiences than they did when they were faced with 

**/ 

network competition is ample testimony to the inferiority of 
access show's in comparison to network series. 

Whether new creative energies have been unleashed by the 
rule 1 also doubt. The NAITPD points to the number of suppliers 
active in the access market who are not active in network program 


_t In <18 of the largest 50 markets in which there arc four or more 
stations, the network affiliates have lost an average of one-sixth 
of their audience from November 1970 to November 1973, durie.r 
the access period, Monday thrf ugh Friday. See A it 13, Da^ Pa rt 
A uri i <• nc c S u m ma r y. 

I _/ ! do not mean anything metaphysical about the inferior/superior 

di< hulomy herein. It is a free country, and I think 1 am entitled 
to assume that viewers know (and prefer) quality when they see it. 


I 
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supply to prove that the rule has provided access to new creative I 

apents in the industry. However, the fact that tr.ost of the access 
Programs are the product of established agents sheds lavish doubt " 

on NAITPD's conclusion.- 7 Moreover, such new "talent" as ha , | 

appeared has chiefly resulted from the removal of any high-cost. | 

quality competition. It is not surprising that the creative agents in- " 

volved in producing the sort of programs that have come to dominate I 

the access period are different from those involved in network production! 
To argue that providing opportunities for such suppliers is desirable of 

itself is a bit like arguing that a dozen hot dogs ought to be preferred to ^ 
a single steak. | 

IV * --g£g-L' 5tation Prog ramming Responsibil ity 
The Commission has always sought to encourage local station 
responsibility for program material and its selection. It was for this j 

reason that various forms of "option time. " allowing networks to man- | 

date a number of hours of prime time without giving the local station the 
PUon to carry or reject the programming, were orohibited in 1963. That I 

same aim of promoting greater station freedom in choosing programs is 1 
inherent in the present access rule. 

For entertainment programming, and for most high quality I 

programming other than local news, the goal of local station responsi- | 
bm * '“ r iyP'cal prime-time hours is as a practical matter, 

a‘"'" bia ?\ larCS Sept. 30. 197.,. ! 

a list of pi oduc its of the top 22 ac cess shows. 











difficult to achieve. Such programs arc not produced /or a local, 
but rather for a national market. The economics c/ the medium 
require station managers in each market to exhibit principally 
those programs which have national acceptance. To the extent 
that a local station attempts to order its own program, or to produce 
a program itself, it generally sacrifices viewer appeal and revenues-- 
at least if its rivals use the best programming available from the 
national market. Thus, it is inevitable that programming decisions, 
particularly for entertainment series, are largely beyond the realm of 
local-station initiative. 

The Commission seems virtually to admit ar. much in creating 
a broad exemption from the access rule for "special network pro- 
grams--most notably children's programs, documentaries and public 
affairs programs. Thus, on the one hand the Commission applaud:, the 
freedom given local stations by the access period, but on the other 
hand it acknowledges that this compulsory freedom has killed (or, 

" ithout repeated v.aivcrs, would have killed) high quality program.rnim . 
So the Commission engineers a number of permanent exceptions to 
the rule so that we can continue to enjoy high quality programmir_ 
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of the kind which we like.- Thus, the Commission has apparently 
learned to no what no one else has. to have its cake and eat it too. 

The secret is to eat all but a slice and then pretend that the slice 
that remains is all there ever was, • - 

1 am basically sympathetic to the Commission's ideal, and 
sensitive to the dilemma of attempting to create a structure in which 
some degree of local station responsibility can coexist with an 
efficient, high-quality system of program production and distribution. 
Hut 1 cannot accept the Commission's artificial, and ultimately self- 
defeating, manner of increasing local responsibility. 

1 would continue to insist that local stations exercise some 
judgment in what they accept. They have that legal right and respon¬ 
sibility now. I gran, that economics do no, favor Us frequent exercise 
(any more than the fact, of life favor the frequent exercise of our power 
to revoke licenses) bu, neither does the access rule, i do not think the 
access rule will provide the kind of benefits which the Commission 
expects from greater "local responsibility." „ may in crease the 
wealth of network affiliated stations, as it has date (though 1 think 


o„ ,.:iv h b< '7 cn - ,h , c c — 

r.ame shows and other ™ ^onT 'Z r’^!^ °' , 

1 P*rado.: simply mirrors and carries forward l ,• 

n . t place substitutes our c hoice for public choic e in t i 
ming. pumu cnoice m television program- 


( 
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much of this will increasingly be shifted to distributors sb syndi¬ 
cation costs rise). But I am not terribly concerned with the profita¬ 
bility of these stations; 1 do not think it is the role of the FCC to 
redistribute profits within the industry, at least not for its owr. sake. 
The Commission opines that with their increased profits and 
new "freedom" from network ''control,' - lcc al stations will produce 

more local programming--particularly of the kind which we favor 

*/ 

(children's programming, public affairs and the like). - 

The amount, of such local programming that has so far filled 
the access period is something .• ss than overwhelming. However, 
taking the most favorable view of what has occurred and what might 
be expected to occur, I am still not persuaded that the gain exceeds 
the loss. If the rule has increased the incentive for additional local 
programming, it has done so largely by degrading the competition. 


Increased local pro'iram miiv was not itself a major objective of the 
rule as originally formulated in. 1970--though it was mentioned in pas¬ 
sing as a possible incidental benefit, 23 F.C.C. 2d at 395 n. 37. 
However, since then the emphasis on local programming has grown to 
become a significant element. Thus, in 1974 the Commission ..asorved; 

vc regard it ns important to preserve substantial cleared - t rr..- for the 
development of local prog ramming efforts--one c: the *e - Ty s i i; i; 

benefits from the rule so far. ..." 44 F.C.C. 2d at IP*. *- the 
present opinion the ''ornmisai'u. continues to crrph'ts : z** cal :■; y .* vn- 
rni tig as an aim of the: rule. 



I 

I 
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The ac cess rule lias lowered program quality so much that individual 
station managers have been less reluctant to offer local programs opositc: 
the access shows than they would be to pre-empt a network show opposite 
two other network programs. The audience loss is simply smaller for 
these examples of public-service broadcasting than it would be ir. the 
absence of the rule. In short, to the extent that the rule has encouraged 
greater local-station responsibility over programming, it has done so 
because the array of nationally-distributed programs has been of very 
low quality. Continuing to guarantee local station licensees low-quality 
competition on rival stations"^ in order to induce them to fulfill their 
responsibility to broadcast in the public interest is an unacceptable 
strategy. The Commission ought to be able to design a better method 
of enforcing licensees' obligations to the public. 

2.1 Inasmuch as the Commission does not now peg the access rule to a 
single period, it is possible, of course, that networks could schedule 
programs against local programming on opposing stations -- which would 
defeat this expectation. However, 1 would expect the networks to continue 
present schedules for the later hours of prime time, on a more or less 
uniform basis with the result tha‘ access programmin'.', will continue to 
be confined to a fixed period. 
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V. Economic Viability of Access Prop ram mi ng 


The Commission has been besieged with claims that the 


economic . of program production and distribution make it impossible 


for qual.lv programs to develop during the access period. As a result, 


the hapless viewers are increasingly faced with inexpensive game 


shows, nd Hie suppliers of program talent and the major motion 


picture studios have been damaged L, "> reduction in the demand for 

£/ 

their prodi'.c t. 


As pointed out above, the rule has perforce generated a large 


number of inexpensive programs. The total program payments generated 


during the access period are probably somewhat less than those which 


would emanate from the three network companies, but this state of 


affairs will not endure indefinitely. Given the competition among three? 


stations in most markets, it is likely that the share of total revenues 


general, d in program payments will he roughly comparable. Once the 


market develops the necessary brokerage function described above, 


the total revenues and costs from access period programs should com¬ 


pare favorably with the network programs displaced. 


One feature of the rule which has been noted is the possible 


effect up>m advertising revenues. Some observers apparently believe 


that networl power has been increased because advertisers arc unable 


/ i should < mphaui/.e here that ! do not m any way rest rr. u's ent on 
..(ilicitvui( fur talent suppliers, or motion picture studio. . As 1 hr 
t'tcd el e v. lie re (see my separate statement to the noth-, of iv ,r. 

0,1 rerui. , !• ( C 7-1 —JOG # J 1 doubt the "impact or. Hollywood" (as this issue 
ii.i'- i nmo to 1 • ces. ribet!) is, of itself, ;> matter within our legitimate 
. imi ern; run, even if it is within our prerogative to consider, 1 would not 
give it sub. t.imial weight in measuring the public interest effect of our rules. 


,y / 

/ 
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or unwillir.!' to shift their demands to the spot market and to buy 

*/ 

space in access programs.— Therefore, it ie claimed, the 
networks hive been given the opportunity to raise the price of 
advertising minutes since their supply has. fallen. In fact, much 
of the increase in the cost per thousand viewers on network 
priine time television since 1971 has been the result of sharply 
rising total television advertising demand. It seems quite unlikely 
that the rule has added measurably to this rise in prices; I believe 
it is more plausible to suppose that advertising revenues have 
shifted from the network market to the spot market and that 

revenues per viewer minute in the access period have not been 

* * / 

affected by the rule. 

An important side effect of the rule has been the sharp 
increase in total advertising messages in the access period as 
many stations have introduced five commercial minutes of 
advertising plus station breaks into their access programs. 


_/ This contention appears for example in the so-called Pearce Report, 
Th c _Rc. _ot ion lie Con sen' r. c -r s of * he F c d e r a 1__( ‘omriu m entions C o rn rr i s s i o n 
Prime Time Access l l'ilr on the Broa dcasting a nd Pro duction Indus tries, 
Septcrnbei 1973, p. 37. It is also urged in comments by several ac cess 
opponents, as discussed in Appendix C. 

_ / The average cost per thousand viewing homes on network television 
rose only two percent fiom 1970 through 1972, a period during which the 
rule should leave had maximum impact. During this same period, local 
station spot revenues during prime time increased by approximately 
$123 million due to the rule, reflecting an increase of nearly ten percent 
in total spot revenues. 






Indeed, most access series are produced with more commercial 
interruption time than network series. Thus, the access programs are ^ 
not only of lower quality but interrupted more with commercial mer.cages.- 
In light of this it is .tot surprising that the NAITPD can demonstrate that 
the a cues , period can generate sufficient revenues to support programming. 
wi th more-numerous ,:c. -mcrcial minutes during access time, it is even 
possible that revenues from this period will be even greater than those 
which would be forthcoming if the networks programmed this period. It 
is unfortunate that so much of those revenues may continue to be wasted 

on transaction costs between stations and program suppliers. 

VI. T he Choices Fa :ed ' ' the Cgmrmss:o. ^_ 

The Commission faces the difficult task of admitting that the 
goats which it set for the access rule are unattainable. Taken literally, 
the goat of reducing network dominance can only be achieved at the cost 
of denying the market the benefits of brokerage, with a resulting 
cheapening of production values. A more liberal interpretation would 
define reduced network dominance at occurring even if three new network 
organizations formed for the access period. But it these new network 
organizations form, the proliferation of programs and the accompanying 
incrca ,c in the number of potential suppliers would eventually -- and 

Ccu.siderinc^be quality"..! the"access programs some critics might look 
on increased commercial interruption a, benign relief. That's no, qu.tc 
the. tea, the Commission ra-ionaliae* it. I. contend- a' tl.e_tr.cr. a.-et. 
adverting is offset by the increased opp». Watty .. r ' ace >•- aver .. c s. _ 
Th.i‘ i -.frtion :< coins, to me rat’ r d-s >W ■ 'us a : * 
to tit-- jff.t occasions in which ’••.»/e c ; r 4 -tu. <- • i 

con.i t-r.-iali/.alion -- without noting that it v...n jaU\i<-d t .t i. -it 
opport m ty yiven »t. advertisers. 
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soon, r rather :h.-m later -- be reversed. The- access period would 
c °.i., to r«-oin’ the other hour , and local stations .vould be . 

reluct ci:it to pie-< network fa -<• during this hour as during !at - 

hour-.. Ins’-., - :v.l. ing ‘netv.-crk dominance, stimulating access 


of "nr’.v ' program ideas and "creative" energies, and encouraging more 
local program., n, ca not be -econciled with the development of the 
ma : ke! functions necessary to generate quality programming. 

tmen this inevitable conflict in goals, the Commission has the 
choi.-e of continuing the rule, amending it, or actually doing something 
about "network dominance" in a way that will not also reduce program 
quality. The consequences of continuing the rule in the current un- 
certa:n environment are well documented ir. the filings before the Com¬ 
mission. Amending the rule as the Commission ha - dene, to except 
certain types of programming involve- us in the a-,a of selecting pro¬ 
gramming, which I believe is a most dubious venture even assumin ' 
its constitutionality. Thus, the imperative exists for reducing network 
power in a more direct, effective manner. 

On, alter i;a*ive for reducing "network dominance" without a ft o. tine 
network power over the price of programs or advertising messages and 
withom affecting program derision.,, is simply m divide the brc:. cost duv 


into several segment ■, separate bn! equal, 


The Conimi -• sion ■ 


beg inn! ng such a division with the rule, bw* • i.-, : ot .stri.it-. f r 

equal it y in the , gm «-.,1 s. Tills seems to betray 1. than a full lonvietiou 
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in the logic of its decision. If we really want to cut the prime time 
market into separate segments, why not divide prime time into two 
equal two-hour periods, allowing an individual network broker to program 
only one of these segments? Or -- indeed -- why not extend the division 
into other day parts so as perhaps to create three or four sets of 
brokers during different prograt. ’'ours" 5 O* course, such a division would 
literally increase the number of network organizations and, thus, reduce 
"network dominance" but it would have little other effect. Program 
supplier-, could seek to vend their wares in six or nine offices rather than 
in three, but the number of programming hours and the economics of 
program selection would be unchanged. The producer with a show 
designed to delight f en percent of the audience would encounter six or 
nine closed doors, not three. It is important, however, that the division 
of the broadcast day be effected in such a manner as to give each network 
a fa ; rly large number of weekly program hours. The problem with the 
access rule is tha* seven weekly hours are so few as to create the 
possibility of serious ;cale diseconomies in carrying out network 
functions. There may be economies which are not exhausted until the 
entire broadcast, da/ is brokered by a single organization for one station 
in each market, but the diseconomies ini. .rent in dividing this da/ into 
two in.equal segments would be avoided try giving ca h f rm at least 


14 wi id )y prime viewing h.mcs. 
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Tm. Gtsad vantages of this sort of solution arc- obvious to most 
• r> oi),u v, r^. To tn extent that total network operating wV -.,ts 
a-, •vmea-.ed by this mandator/ reduction in each firm's activity, the 

fHSirUJi0na, ' y r ° VtnUUS ava ^- - ^ vmcl; of public service purposes 
r °ri'“ ‘ d ' Thc Cf>,r ‘ rnis ’ ior - w °uld then be (a- it currently is) in 
P itioi. o. d. fleeting broadcast profits into transaction costs despite 
the fact I ha* some of these profits could be channeled into public a'fairs 
offerings or occasional cultural programs. This trade-off cannot be 
considered favorable, especially if it is only achieved a'tcr a long 

transition period during which audiences are afforded only cheap game 
shows in thc access period. 

If we wish to commit ourselves seriously to reducing "network 
do?ninu ice, " I believe wo have to focus our attention on the basic sc irec 
i if 'I'li,. the limited number of economically competitive 
teIevt.,ion stations in each market. Wha* is wanted is a means to increase 
of staf if'iu. One step i n this direction -- a limited one -- 

k ,I! c,f ’h * ns * Alternatively (or additionally), some form 

of d,-inter,nature -- by community or region -- might be undertake,: in 

•' n, “ r 1 ' , ‘ Uylh, n t:i,F a "'« ’>v *o permit an increase in station 

1 ' n1> Ai 11 1 * “ rv l!,al '•'° 1 '• *" ‘P-h* • a »id fie in:- t mixt a rc nr 


/lit h-t 
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-imple, chsy solutions. Both have drawbacks and limitations. 

Perhaps the most important liability is political; in fact memory of 
the warfare that these measures produced in the late 1950's and early 
l f )6(i's makes me hesitate even to suggest them. However, I see no 
other less controversial sJ-'ions. C?.ble could offer a competitive 
solution. But, of course, the growth and development of cable is 
currently as controversial as drop-ins or deintermixture, and the 
Commission's refusal to permit freer development of cable, and 
particularly its refusal to liberate pay cable from what I think are 
unwarranted fetters, has for now virtually foreclosed this competitive 
. ption in the same way that its allocations decisions have limited 
intra-broadcast competition. 


/ Drop-in-> would provide an incomplete solution since the number of 
drop-ins that has so far been considered as technically feasible would 
fall short of the number necessary to support a fourth network. See 
Bascn and Hanley, Market Size, VHP Allocations and the Viability of 
T olevi si on St a t i on s , (unpublished manuscript, September 1974). 

In the rase of deintermixture the chief drawback is the relative inferiority 
of UHF--ossent inlly a function of two things: the added cost of 
providing service coverage commensurate to VHF, and the inadequate 
technical capability of present receivers. See Corporation for Public 
Bi-oadi a sting, A Qu antitativ e Comparison of the Relative Performance 
of VHF and B roadcast Sy.-.t erns Tech. Mono. 1 (1974). However, the 
first problem would lie minimized if competition with VHF were eliminated 
in parti< ul.tr markets, and the second problem would probably disappear 
if a substantial number of UIIF-only markets were created,creating a 
substan il economic incentive for set manufacturers to correct the 
problem. 

/ A brief summary is given in G. Robinson i- E. Gellhorn, The 
Administrative Process, l r 6-57 (1974). 
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Unlcss the Commission confronts the issue of network 
economic pow er head-on, it will simply sit as a constant arbitrator 
among groups competing for the scarcity rents which it has created 
by its allocations plan and the current access rule. The Commission 
should not be forced to determine how these rents should be divided 
between large Hollywood motion picture companies and smaller 
purveyors of game shows. Rather, it should carry out its authority 
to increase competitive outlets in a manner which prevents the development 
of monopoly power. If it is unwilling to do this, it should simply 
return to the status quo ante , allowing the thre e national network 
companies to program ns much or as little of the prime-time period 
as they wish. This last is obviously the most realistic option at this 
point; and in light of the past few years' experience, together with 
what I believe are the demonstrable facts of economic life, I think the 


Commission should embrace it. 
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CONCURRING OPINION 
OF 

COMMISSIONER CHARLOTTE T. REID 

(In the Matter of Consideration of the operation of, and possible changes 
in, the prime time access rule. Section 73. 658(k) of the Commission's 
Rules) 

Once again we face the issue of the Prime Time Access Rule. 

When we adopted PTAR II, in January, 1974, I made it clear in my con¬ 
curring statement that I felt the compromise that was reached there was 
a reasonable one under all the facts and circumstances even though my 
initial view was that the Rule had not proven itself to be in the public interest. 

Again, I find myself concurring with the action of the majority because 
I believe the final package represents as good a solution as possible to the 
immediate issues before us, but I would hope, even expect, that we would 
not revisit this rule unless it is for the purpose of repealing the PTAR, 

I am not suggesting that this Commission will, in fact, repeal the 
rule, but I am still not convinced that the rule really is in the public 
interest. To that end, I would expect that we will gain some definitive 
factual material from the continuance of PTAR and we will simply have 
to "wait and see. " 
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